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The  President’s  Letter 

From  all  reports  the  annual  Fall  Outing  of  the  Association  which 
was  held  on  October  15  was  a  pronounced  success.  As  in  the  past,  the 
outing  was  held  at  the  country  home  of  our  former  president  and  fellow 
member,  Horace  L.  Lohnes.  We  were  pleased  to  have  as  our  guests  on 
this  occasion  Chairman  Wayne  Coy  and  Commissioners  Walker,  Jones, 
Sterling,  and  Webster,  and  the  heads  of  the  various  bureaus  and  divisions 
of  the  Commission.  As  this  was  a  stag  affair  appropriate  mementos  were 
sent  to  Commissioner  Hennock  and  Examiners  Litvin  and  Smith.  We 
regret  that  Commissioner  Rosel  Hyde  was  unable  to  be  present,  owing 
to  his  absence  from  the  city  attending  the  NARBA  proceedings  in  Canada. 

On  behalf  of  the  committee  on  arrangements,  I  want  to  express  our 
appreciation  to  those  out-of-town  members,  as  well  as  the  resident 
members,  who  made  generous  contributions  of  tickets  to  the  pool  of 
tickets  established  by  the  committee  to  enable  them  to  extend  invitations 
to  so  many  members  of  the  Commission’s  staff  to  join  us  in  the  festivities. 

It  is  difficult  to  think  of  one  of  these  outings  without  realizing  that 
one  of  the  greatest  contributions  to  their  success  has  been  the  hospitality 
extended  to  us  by  Mr.  and  Mrs.  Horace  L.  Lohnes  in  permitting  us  to 
enjoy  the  facilities  which  their  lovely  country  home  at  “Twin  Oaks” 
affords.  As  a  token  of  the  Association’s  appreciation,  as  well  as  to  pay 
tribute  to  Horace  L.  Lohnes  as  one  of  the  leaders  of  our  Bar,  we 
presented  him  with  a  handsome  silver  pitcher  and  a  parchment  scroll 
testifying  to  our  regard  and  esteem  for  him  as  a  lawyer  and  for  his 
many  years  of  service  to  our  Association. 

Congratulations  are  due  to  E.  D.  Johnston,  Jr.,  Chairman,  and 
Frank  U.  Fletcher,  Thomas  W.  Wilson,  Charles  V.  Wayland,  Edward  F. 
Kenehan,  Philip  M.  Baker,  and  Charles  F.  Duvall  for  the  excellent 
planning  and  ultimate  success  of  the  outing. 

Plans  are  now  being  made  for  the  annual  meeting  and  diimer  in 
honor  of  the  members  of  the  Federal  Communications  Commission  which 
will  be  held  in  mid- January,  1950.  The  following  committee  on  arrange¬ 
ments  for  the  dinner  has  been  appointed:  Clair  L.  Stout,  Chairman,  A. 
Dale  Cobb,  Harold  Cowgill,  Corwin  R.  Lockwood,  James  A.  McKenna, 
Jr.,  Don  Petty,  William  P.  Smith,  John  P.  Southmayd,  and  Harry  P. 
Warner. 

Guilford  Jameson 


L 
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Editor’s  Note.  We  present  in  this  issue 
the  winning  entry  in  the  first  essay 
contest  sponsored  by  the  Association. 
Mr,  Cooper’s  paper  was  unanimously 
awarded  first  prise  by  the  committee  of 
judges,  with  the  recommendation  that 
it  be  published.  Second  prise  was 
awarded  to  Nicholas  J.  San  Martino,  who 
at  the  time  he  submitted  his  essay,  on 
the  subject  of  ^'Property  Rights  in  Tele- 
vision  Broadcasts,’’  was  a  student  at 
Northeastern  University  School  of  Law 
in  Boston. 


The  Limited  Application  of  Property 
Concepts  in  the  Law  of  Television 

Leon  M.  Cooper* 


The  establishment  of  the  television  industry  has  been  accompanied 
by  frustrating  obstructions  to  its  orderly  growth.  The  creation  of  equip¬ 
ment  and  facilities,  the  aciiuisition  and  expenditure  of  great  sums  of 
money,  and  the  ordering  or  relationships  between  many  thousands  of 
people  representing  several  diverse  interests  have  posed  perplexing 
legal  problems.  Currently,  answers  are  being  most  persistently  sought 
to  the  problem  of  the  unauthorized  uses  of  television. 

At  present  several  methods  of  pirating  television  broadcasts  have 
been  devised  and  hi^ly  perfected.  A  telecast  may  be  received  and 
shown  for  profit  to  other  than  home  audiences  just  as  it  appears  in  the 
cathode  ray  tube.  The  audiences  found  in  taverns,  restaurants,  theater 
lobbies,  hotel  rooms  and  retail  radio  stores  may  be  satisfactorily  accom¬ 
modated  with  this  type  of  equipment.  For  the  larger  theater  and 
auditorium  audiences,  the  ordinary  receiver  may  be  fitted  with  proj'ection 
attachments,  which  are  capable  of  throwing  the  image  onto  a  screen 
twenty-four  feet  by  thirW  feet.  Paramount  Pictures  Corporation  has 
developed  a  device  which  can  photograph  the  images  on  the  receiver 
and  have  the  film  ready  for  projection  in  sixty  seconds.  This  equipment 

•A.B.,  U.C.L.A.,  1944;  LL.B.,  Harvard  Law  School,  1949;  member  of  the 
Massachusetts  Bar;  at  present  with  firm  of  Mitchell  &  Cold,  Los  Angeles.  On 
active  duty  as  a  naval  officer,  1944-1946. 
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makes  possible  editing  the  filmed  broadcast  for  reproduction  at  more 
convenient  times  and  places. 

Courts  and  counsel  will  probably  apply  the  concept  of  “property 
rights”  to  television  problems.  This  technique  has  already  been  adapted 
to  the  first  cases  involving  unauthorized  uses  of  television.  ^  But  the 
validity  of  the  application  of  “property”  concepts  will  depend  on  their 
use  in  strengthening  a  growing  industry  and  protecting  the  interests 
of  the  listening  pumic.  Where  the  use  of  a  property  concept  focuses 
attention  on  distinctions  between  analogous  cases  it  may  ignore  the 
basic  consideration  of  the  social  and  economic  result  most  beneficial  to 
all  parties  concerned.  In  order  to  ascertain  the  validity  of  property 
concepts  the  legal  protection  afforded  television  broadcasts  under  several 
common  law  rubrics  will  be  considered  here,  and  those  legal  analyses 
will  be  evaluated  in  terms  of  benefits  afforded  the  television  industry 
and  the  television  “consumer.”  Mention  will  be  made  of  property  rights 
growing  out  of  the  copyright  statute.  Presumably,  these  are  founded 
on  Congressional  investigation  of  extra-legal  factors  and,  to  that  extent, 
do  not  present  the  same  type  of  problem  as  do  other  property  concepts 
stemming  from  judge-maae  law.  This  investigation  may  throw  some 
light  on  the  desir^ility  of  viewing  rights  to  telecasts  as  types  of 
“property”  rights. 

Some  property  rights  in  telecasts  are  founded  on  legislative  and 
judicial  awareness  of  the  various  interests,  which  transcend  the  claims 
of  the  litigants  who  appear  in  court.  Script  writers,  playwrights,  com¬ 
posers,  and  even  actors  and  sports  participants  may  nave  a  copyriAt, 
either  common  law  or  statutory,  in  the  production.  They  are  entiUed 
to  royalties  when  their  work  is  performed,  but  the  unauthorized  repro¬ 
ductions  threaten  to  deprive  them  of  the  compensation  which  is  due  them. 

Where  the  Copyright  Act^  is  effective,  it  gives  the  copyright  holder 
an  exclusive  monopoly  to  the  products  of  his  work  for  a  limited  period 
of  time.  But  a  television  broadcast  itself  is  not  copyrightable,  since  it 
is  too  evanescent  and  ephemeral  to  be  protectable.  Even  if  the  tele¬ 
vision  picture  itself  should  be  considered  as  a  photograph  under  section 
5  (j),  it  must  be  more  than  a  mechanical  reproduction  of  the  subject 
matter  to  be  copyrightable.  Whether  the  lighting,  posing,  and  selection 
of  perspective  necessary  to  broadcast  the  television  picture  consists  of 
intellectual  and  original  endeavor  is  a  question  of  fact.®  Since  the 

*  Louis  v.  Friedman,  Equity  1804,  Pa.  C.P.  (Phil.,  June  23,  194^  (injunction 
muted  against  motion  iMcturei  theater  operator);  Louis  v.  Richman  Ejquity  1803, 
Pa.  C.P.  (Phil.,  June  23,  1948)  (injunction,  restraining  hotel  owner  from  exhibiting 
telecasted  boxing  match  on  any  screen  larger  than  eighteen  by  twenty-four  inches 
and  requiring  admission  charges);  Louis  v.  California  Productions,  N.Y.  Sup.  Ct. 
(June  24,  1948)  (injunction  granted  against  ballroom  operator);  and  Twentietfi  Cen¬ 
tury  Sporting  Club,  Inc.  v.  Mass.  Charitable  Mechanic  Assn..  Equity  60@lk),  Mass. 
Super.  Ct.  (June  22,  1948)  (injunction  granted  against  ballroom  operator).  No 
opinions  were  given  in  any  of  the  cases.  See  9  F.C.Bar  J.  97. 

•61  Stat.  652  (1M7),  17  U.S.C.  ^  \  et  seq.  (Supp.  1948). 

•Ball,  Law  of  Copyright  and  Literary  Property,  90  (1944). 
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television  pictures  themselves  are  not  copyrightable,  the  broadcasts 
wiU  be  within  the  Act  only  to  the  extent  that  the  material  used  is 
registered  under  the  Copyright  Law  and  television  productions  serve 
as  a  medium  for  the  broadcasting  of  copyrightable  material.^ 

The  creation  of  rights  under  the  federal  statute  was  not  meant  to 
limit  the  type  of  remedy  or  extent  of  protection  available  to  the  author 
of  an  unpublished  work.®  The  term,  literary  property,  used  by  lawyers, 
embraces  both  common  law  and  statutory  copyright.  The  literary 
property  protected  by  the  statute  gives  the  copyright  holder  the 
exclusive  right  to  make  copies,  sell  them  and  prevent  performances 
without  his  consent.  The  common  law  literary  property  allows  the 
author  to  refrain  from  pubhshing  and  to  restrict  or  exclude  others  from 
publishing  or  from  exhibiting  his  work.  The  dividing  line  is  the  first 
publication  of  the  author’s  work,  after  which  the  author  must  have  a 
monopoly  created  by  the  Act  in  order  to  maintain  his  exclusive  rights. 
There  is  no  time  limit  on  this  right  comparable  to  the  statutory  period 
of  exclusiveness;  it  may  exist  forever  if  the  author  chooses  never  to 
publish  his  production.® 

The  common  law  copyright  protects  the  same  kind  of  creations 
that  are  included  within  the  statutory  copyright  scheme.  Until  these 
works  of  art  are  published,  the  author  will  be  able  to  restrain  publica¬ 
tion  or  performance  which  will  deprive  him  of  the  benefits  in  nis  own 
literary  property. 

Although  statutory  protection  for  the  television  broadcast  itself 
probably  will  not  be  recognized  under  existing  legislation,  the  courts 
have  some  precedent  on  v^mich  to  decide  that  the  common  law  recog¬ 
nizes  property  rights  in  performances.  Holmes  thought  that  there 
was  a  protectable  interest  in  a  “collocation”  of  motions  and  sounds." 
Considering  that  some  amount  of  skill  and  artistry  goes  into  the 
photographing  of  television  presentations,  the  telecaster  may  claim 
that  he  should  be  given  similar  protection  for  the  results  of  his  effort. 
Judge  Learned  Hand,  however,  refused  to  recognize  that  R.C.A.  had  a 
property  right  in  the  skill  and  art  with  which  it  made  possible  proper 
recording  of  performances  on  discs.®  Consequently,  the  telecaster’s 
protection  may  be  limited  to  those  restrictions  on  the  performance  of 
unpublished  materials  already  accepted  at  common  law. 

*Sec.  5  (c):  lectures,  sermons,  or  addresses;  $  5  (d):  dramatic  or  dramatico- 
musical  compositions;  $  5  (e):  musical  compositions;  $  5  (g):  works  of  art:  $  5  (i): 
drawings  or  plaster  works;  §  5  (j):  photography;  $  5  (1):  motion-picture  photoplays; 
$  5  (m):  motion-pictures  other  dian  photoplays. 

*Sec.  2:  “That  nothing  in  this  Act  shall  be  construed  to  annul  or  limit  the 
right  of  the  author  or  proprietor  of  an  unpublished  work  at  common  law  or  in 
equity,  to  prevent  the  copying  publication,  or  use  of  such  unpublished  work 
without  his  consent,  and  to  obtain  damages  therefor.” 

•Ferris  v.  Frohman,  223  U.S.  424  (1911). 

’  White-Smith  Music  Co.  v.  Apollo  Co.,  209  U.S.  1,  19  (1907). 

•R.C.A.  Mfg.  Co.,  Inc.  v.  Whiteman,  114  F.  (2d)  86  (C.C.A.  2d,  1940). 
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I  Acquiring  protection  for  the  subject  matter  of  telecasts  which  can 

i  be  brought  within  either  statutory  or  common  law  copyright  does  not 

j  present  as  great  a  problem  as  where  the  tradition  of  tne  law  has  left 

the  materi^  in  the  public  domain.®  The  question  has  more  than 

(academic  interest  because  televised  news  events  and  sports  now  occupy 
a  substantial  share  of  the  broadcasting  day.  The  nature  of  news  and 
sports  make  televised  features  of  them  particularly  desirable  for  showing 
in  theaters,  auditoriums,  and  wherever  the  public  congregates  to  watch 
television. 

If  the  commercially  valuable  telecasts  create  litigation  growing 

I  out  of  unauthorized  exhibitions,  lawyers  may  try  to  find  analogous 
“property  right”  precedents  to  support  the  claims  of  their  clients.  The 
most  probable  bases  for  relief  will  be  unfair  competition,  equitable 
servitudes,  and  a  right  of  privacy.  No  matter  how  closely  the  circum¬ 
stances  in  prior  cases  are  *on  all  fours”  with  the  situation  in  a  telecast 
dispute,  the  recognition  of  legal  protection  which  we  call  a  property 
^nt  may  require  the  consideration  of  social  and  economic  factors. 
The  use  of  the  three  provable  bases  for  relief  should  be  evaluated  with 
this  in  mind  when  case  precedent  alone  is  offered  to  support  an 
argument. 

ji  Courts  of  equity  have  historically  given  relief  against  unfair  com¬ 

petition  by  restraining  malicious  acts  of  business  competitors,  trade 
mark  infringements  and  imitations  of  methods  of  identification  which 
i  had  acquired  secondary  meanings.'®  The  first  clear  departure  from 
the  misrepresentation  element  in  unfair  competition  was  International 
f  News  Service  v.  Associated  Press,  where  Mr.  Justice  Pitney  enunciated 
the  doctrine  that  equity  would  enjoin  a  party  from  appropriating 
without  payment  the  work  of  another  for  its  own  use  by  “endeavoring 
j  to  reap  where  it  has  not  sown.”"  This  was  the  first  characterization  of 
;  misappropriation  by  a  business  competitor  as  unfair  competition.  Other 
courts  took  up  the  cry  and  proceeded  to  consolidate  the  new  doctrine 
!  by  applying  it  to  other  facts.  One  group  of  cases  saw  unfair  competi¬ 
tion  in  exercising  without  authorization  the  exclusive  rights  to  broadcast 
or  photograph  a  sports  event  staged  by  the  complainant  or  his 

assignee. '2 

The  majority  in  7.N.S.  v.  A.P.  was  accompanied  by  Holmes’  concur¬ 
ring  opinion  which  found  the  only  ground  of  complaint  in  the  fraud  of 
“passing  off”  the  work  of  one  as  the  work  of  another.  This  misrepre- 

*  Ball,  Law  of  Copyright  and  Literary  Property.  124  (1944). 

Nims,  Unfair  Competition  and  Trade  Marks,  §  2  (4th  ed.  1947);  Chafee, 
i  Unfair  Competition,  53  Harv.  L.  Rev.  1289  (1940);  Note  48  Yale  L.  J.  288  (1938). 
”  248  U.S.  215  at  239  (1918). 

”  Twentieth  Century  Sport  Club,  Inc.  v.  Transradio  Press  Service,  165  Misc. 
i  71,  300  N.Y.  Supp.  159  (Sup.  Ct.  1937);  Pittsburgh  Athletic  Co.  v.  KQV  Broad- 
f  casting  Co.,  24  F.  Supp.  490  (W.D.  Pa.  1938);  cf.  National  Exhibition  Co.  v. 
I  Teleflash  Inc.,  24  F.  Supp.  488  (S.D.  N.Y.  1936). 
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sentation  could  be  remedied  by  enjoining  the  defendant  from  using 
complainant’s  news  dispatches  without  crediting  the  source.  But  since 
property  rights  depend  on  excluding  others  from  interference,  an  in¬ 
junction  would  not  lie  for  the  misappropriation  of  a  combination  of 
words  previously  used. 

The  most  significant  trend  in  the  law  of  unfair  competition  since 
1918  has  been  to  limit  the  I.N.S.  case  to  its  facts.'^  If  that  opinion  was 
meant  to  lay  down  a  general  doctrine  establishing  a  common  law  copy¬ 
right  for  reasons  of  justice,  it  “would  flagrantly  conflict  with  the  scheme 
which  Congress  has  for  more  than  a  century  devised  to  cover  the 
subject-matter.”!^  Where  a  complainant  has  no  common  law  copyright 
in  his  ideas  he  loses  “control  over  the  activities  of  the  public  to  which 
[he]  has  dedicated  the  larger  part  of  his  contribution.”! ^ 

The  courts  have  spoken  of  “property”  and  “property  rights”  in 
many  different  contexts  in  order  to  explain  the  unfair  competition 
decisions.  The  Second  Circuit  Court  of  Appeals  said,  “In  the  absence 
of  some  recognized  right  at  common  law,  or  under  the  statutes  ...  a 
man’s  property  is  limited  to  the  chattels  which  embody  his  invention.”!* 
'This  is  putting  the  cart  before  the  horse.  A  man’s  property,  whatever 
it  means,  in  the  chattels  which  embody  his  invention  probably  depends 
on  recognized  common  law  or  statutory  rights.  Stem,  J.,  thought  that 
the  artistry  of  the  performer  entitled  him  to  a  right  of  property  apart 
from  the  rights  granted  the  author.!'^  Mr.  Justice  Pitney  took  the 
position  that  a  misappropriating  competitor  could  not  say  that  the  news 
releases  he  is  acquiring  are  “too  fugitive  or  evanescent  to  be  regarded 
as  property.”!*  For  purposes  of  determining  unfair  competition,  these 
news  stories  had  all  the  attributes  of  property.  Pitney ’s  theory  was 
based  on  the  cost  value  of  the  commodity  in  terms  of  cost  and  profit  on 
sale,  but  others  assert  that  value  is  not  the  sine  qua  non  of  property, 
that  the  legal  right  to  exclude  others  is  the  essential  attribute. 

The  dispute  over  the  “indispensable  requisite”  of  property  is 
matched  by  the  argument  regarding  the  scope  of  the  property  concept. 
Some  use  “property  rights”  as  a  formula  to  include  material  or  quasi¬ 
material  external  objects  which  are  protected.!*  To  others  this 
amalgamation  hinders  legal  analysis,  and  a  preference  is  expressed  for 
confining  property  interests  to  “tangible  physical  objects  together  with 

“  B.  T.  Crump  Co.  v.  J.  L.  Lindsay,  Inc.,  130  Va.  144,  107  S.  E.  679  (1921); 
Cheney  Bros.  v.  Doris  Silk  Corp.,  35  F.  (2d)  279  (C.C.A.  2d,  1929);  R.C.A.  Mfg. 
Co.  V.  Whiteman,  114  F.  (2d)  86  (C.C.A.  2d,  1940). 

“  Cheney  Bros.  v.  Doris  Silk  Corp.,  35  F.  (2d)  279,  280  (C.C.A.  2d,  1929). 

“R.Cj\.  Mfg.  Co.  V.  Whiteman,  114  E)  (2d)  86,  90  (C.C.A.  2d,  1940). 

>•  §0^  £||  24 

”  Waring  v.’  WDAS  Broadcasting  Station,  327  Pa.  433,  441,  194  Atl.  631, 
634  (1937). 

“  I.N.S.  V.  A.P.,  248  U.S.  215,  240  (1918). 

**  Noyes,  The  Institution  of  Property,  436  (1936). 
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their  appurtenances.”20  The  “bundle  of  rights,”  which  some  call 
property,  seem  to  mean  all  things  to  all  courts. 

Perhaps  the  most  unusual  characterization  was  Pitney ’s  labeling 
of  protectable  news  as  “quasi-property.”^  i  This  shadow  of  a  concept 
was  prompted  by  the  necessity  for  distinguishing  public  interest  in  the 
news  from  the  rights  of  the  parties  among  themselves.  The  existence 
of  property  rights  form  part  of  the  basis  for  the  conclusion  that  literary 
property  is  protectable  or  unfair  competition  is  enjoinable.  This 
requirement  depends  on  the  equitable  doctrine  that  equity  protects 
property  rights.  The  extent  of  the  equitable  protection  is  no  longer 
so  strictly  limited,  but  some  courts  are  comforted  by  the  familiar 
formula.22  The  value  of  following  the  traditional  pattern,  regardless 
of  the  imaginative  interpretations  employed,  is  at  least  open  to  question. 

The  validity  of  equitable  servitudes  on  television  programs  depends 
on  the  doubtful  doctrine  that  equitable  servitudes  may  be  imposed 
upon  chattels.  Some  precedent  may  be  found  in  the  cases  involving 
servitudes  on  phonograph  records,  but  the  “incorporeal  privilege  of 
reproducing  the  rendition  of  the  song  indented  upon  the  chattel.”^^  If 
such  a  property  right  exists  in  the  television  performance  or  in  the 
broadcast  itself,  then  counsel  might  reason  that  this  “incorporeal 
privilege”  should  be  given  like  consideration.  But  the  recordea  per¬ 
formance  is  sold  to  a  recorder  who  sells  it  to  a  consumer,  while  the 
telecaster  gives  away  any  property  he  may  have  in  the  program  by 
broadcasting  it.  The  difficulty  of  notifying  the  user  of  property  in  an 
intangible  product  and  of  establishing  the  extent  of  the  restriction  add 
to  the  hardships  facing  the  courts  which  are  asked  to  enforce  equitable 
servitudes. 

The  dependence  on  conceptual  cnitches  to  support  any  desired 
position  has  prevented  the  extension  of  equitable  servitudes.  Courts 
allowing  a  restriction  on  use  have  termed  a  style  of  playing  popular 
music  a  property  right,^^  while  those  refusing  to  enforce  the  servitude 
have  relied  on  the  lack  of  a  binding  agreement  on  subsequent  pur¬ 
chasers.^®  Equitable  servitudes  on  chattels  might  have  been  more 

"Green,  The  Right  of  Privacy,  27  Ill.  L.  Rev.  237,  238  (1932). 

"  I.N.S.  V.  248  U.S.  215,  240  (1918). 

”  Cases  are  collected  at  14  A.L.R.  295  (1921). 

“At  the  beginning  and  end  of  each  broadcasting  day,  each  station  telecasts 
a  notice  restricting  the  exhibition  of  programs.  Their  value  is  doubtful  in  light 
of  the  statement  of  one  prominent  student  of  equitable  remedies:  “Servitudes  on 
chattels  seem  possible  and  reasonable,  although  my  long  investigation  has  not 
disclosed  a  sinfue  square  decision  establishing  such  a  conception  in  a  court  of  last 
resort.”  Chafee,  Equitable  Servitudes  on  Chattels,  41  Harv.  L.  Rev.  945,  1013 
(1928). 

“Waring  v.  WDAS  Broadcasting  Station,  327  Pa.  433,  448,  194  Atl.  631, 
638  (1937). 

“  Waring  v.  Dunlea,  26  F.  Supp.  338  (E.D.N.C.  1939). 

“  Appollinaris  Co.  v.  Scherer,  27  Fed.  18  (C.C.S.D.  N.Y.  1886);  Natl.  Skee- 
Ball  Co.  V.  Seyfried,  110  N.J.  Eq.  18,  158  Atl.  736  (Ch.  1932). 
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auickly  accepted  if  the  proprietary  and  contractual  elements  had  been 
disregarded.  The  telecasters  will  probably  find  that  they  have  notified 
the  world  of  their  intentions,  but  there  is  little  likelihood  that  such 
notice  will  become  an  instrument  of  protection  for  their  programs. 

Telecasters  may  attempt  to  apply  the  right  of  privacy  to  unauthor¬ 
ized  television  photography  as  well  as  unauthorized  reproduction  of 
television  reception.  The  unpermitted  shooting  of  television  subjects 
has  been  made  a  very  real  possibility  by  the  development  of  the  mobile 
television  unit  and  tne  telescopic  lens.  When  a  special  event,  partic¬ 
ularly  a  sporting  contest,  is  featured,  the  promoters  may  be  unable 
physically  to  prevent  others  from  telecasting  from  a  vantage  point 
outside  the  grounds.  Cases  involving  unauthorized  motion  pictures 
and  radio  broadcasting  will  be  authority  to  restrain  that  television 
piracy.27  Some  jurisdictions,  however,  will  look  for  a  property  right 
to  protect.  When  they  are  unable  to  find  one,  they  may  reach  an 
objectionable  result.^^  English,  Australian,  and  American  courts  have 
refused  to  be  troubled  by  the  existence  of  any  property  interest  in  the 
event  itself  or  in  the  fact  that  it  occurred  on  private  property.^^ 

Enough  has  been  said  to  show  that  counsel  and  courts  faced  with 
cases  involving  television  broadcasts  will  talk  in  terms  of  “property 
rights.”  To  conceive  of  rights  to  television  broadcasts  in  this  frame  of 
reference  is  to  be  concerned  with  who  owns  radio  waves  or  rights  of 
reproduction.  That  consideration  avoids  two  fundamental  problems: 
who  should  be  entitled  to  the  use  of  telecasts  and  to  what  extent  should 
this  use  be  restricted.  Political,  social,  and  economic  factors  are  inherent 
in  these  questions.  If  legal  machinery  is  to  decide  television  disputes 
fairly,  these  factors  must  not  be  neglected.  Talking  about  “property 
rights”  does  just  that. 

When  courts  decide  cases  involving  telecasting  by  searching  for 
analogous  “property  right”  precedents,  they  may  be  giving  tacit  consid¬ 
eration  to  the  underlying  questions  of  social  and  economic  policy.  This 
will  be  demonstrated  by  judicial  recognition  that  the  totality  of  interests 
which  affected  the  fact  situation  in  the  prior  cases  are  substantially  the 
same  as  those  which  touch  the  matter  before  the  court.  But  a  result 
based  on  a  “property”  concept  rationale  may  not  be  a  product  of 
thoughtful  regard  for  the  significance  of  a  property  right.  A  court  may 
be  inclined  to  say  that  a  man  has  a  property  right  protected  by  law  in 

”  See  fn.  12. 

"  .  No  one  possesses  a  right  of  preventing  another  person  photographing 

him.  .  .  .”  Sports  &  General  Press  Agency,  Ltd.  v.  “Our  Dogs”  Publishing  Co., 
Ltd.,  [1916]  2  K.  B.  880  884. 

*  Sports  &  General  Press  Agency,  Ltd.  v.  “Our  Dogs”  Publishing  Co.,  Ltd., 
[1916]  2  K.  B.  880;  Victoria  Park  Racing  and  Recreation  Grounds  Co.,  Ltd.  v. 
Taylor,  58  Comw.  L.  R.  479  (Australia  1937);  National  Exhibition  Co.  v.  Teleflash, 
Inc.,  24  F.  Supp.  488  (S.D.  N.Y.  1936). 
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whatever  he  has  produced  by  his  own  devices.  A  more  accurate 
description  of  a  property  right  is  whatever  interest  the  law  will  protect 
by  excluding  others  from  enjoyment  of  it.  Unless  the  ratio  decidendi 
is  to  become  a  semantics  battleground,  a  court  should  reason  from  the 
premise  that  the  law  should  protect  whatever  interests  society  deems 
worthy  of  protection.  A  proper  determination  of  the  problem  requires 
that  it  be  rephrased  in  terms  of  relationships  among  the  various  groups 
concerned  with  telecasts  and  the  assignment  of  protectable  interests. 
One  wise  judge  avoided  the  use  of  ^property”  and  referred  to  the 
“attributes  of  property”  applicable  to  incorporeal  productions.^®  He 
was  thus  able  to  sort  out  the  relevant  considerations,  apart  from  estab¬ 
lished  precepts,  which  would  determine  his  conclusions.  Nor  was  he 
above  dealing  with  economic  questions  as  well  as  legal  principles  in 
many  fields  of  the  law,  including  equitable  servitudes  on  cnattels.^i  If 
television  should  be  developed  for  the  common  welfare,  an  environment 
conducive  to  its  healthy  growth  should  be  encouraged.  Today  this 
involves  private  financing  and  operation  subject  to  government  regula¬ 
tion  providing  for  a  fair  distribution  of  the  existing  facilities  in  the 
"public  interest,  convenience  and  necessity.”  The  temper  of  the  times 
calls  for  a  minimum  of  administrative  control  over  the  production  and 
exhibition  of  telecasts.  Private  parties  should  be  left  to  establish  an 
“order  of  struggle”  among  themselves  with  occasional  legislative 
assistance. 

The  “order  of  struggle”  will  necessitate  a  consideration  of  permis¬ 
sible  restrictions  on  the  use  of  telecasts.  On  the  one  hand,  tendencies 
toward  monopolistic  control  of  this  medium  of  communications  should 
be  discouraged.  The  attempt  to  inhibit  the  exhibition  of  telecasts 
should  not  be  the  opening  wedge  for  unresponsible  domination  of  the 
television  industry.  The  public  interest  in  “free”  broadcasts  and  in 
competitive  operation  should  not  be  disregarded.  At  the  same  time, 
the  entrepreneur  and  artist  must  be  given  a  fair  return  for  their  expend¬ 
itures  in  money  and  effort.  If  incentive  may  be  destroyed  and  private 
financing  of  television  production  threatened,  parasitic  activities  should 
be  curtailed  in  so  far  as  their  continuance  will  stunt  the  growth  of  the 
television  industry. 

The  industry’s  development  should  not  be  coddled  at  the  cost  of 
overlooking  the  public  need  for  television.  If  entertainment,  education, 
and  information  must  reach  the  people  and  can  only  do  so  by  other 
than  home  exhibition,  the  necessary  techniques  must  be  developed.  That 
compelling  demand  probably  will  not  exist  with  respect  to  commercial 
variety  programs  and  sports  events.  Educational,  cultural,  and,  partic¬ 
ularly,  news  (other  than  sports)  features  may  require  a  different 
orientation. 

"  Mr.  Justice  Brandeis,  dissenting  in  I.N.S.  v.  A.P.,  248  U.S.  215,  250  (1918). 

’*  Boston  Store  v.  American  Graphophone  Co,,  246  U.S.  8,  27  (1918). 
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These  are  the  issues  which  concern  telecasters,  sponsors,  promoters, 
hotel  owners,  restaurateurs,  actors,  and  listeners.  They  believe  that  the 
most  closely  analogous  legal  concepts  should  not  necessarily  decide 
disputes  over  television  rights.  One  need  not  become  a  “functionalist” 
or  a  “realist”  to  believe  that  “the  meaning  of  a  definition  is  found  in  its 
consequences.”32  A  respect  for  precedent  and  a  conviction  that  the 
law  expresses  the  conservative  aspect  of  society  by  excluding  human 
arbitrariness  as  far  as  possible  is  not  imperiled  by  a  denunciation  of 
the  use  of  meaningless  property”  concepts.  On  the  contrary,  the  place 
of  the  law  and  the  judiciary  in  society  is  enhanced  when  it  is  known 
that  the  problems  dealt  with  at  the  oar  are  weighed  in  terms  of  the 
issues  which  concern  the  litigants  and  other  interested  parties. 


“Cohen,  Transcendental  Nonsense  and  the  Functional  Approach,  35 
Col.  L.  Rev.  809,  838  (1935). 


Announcement  by  the  Committee  on  Activities 

SENATOR  EDWIN  C.  JOHNSON 
of  Colorado 

Chairman,  Senate  Committee  on  Interstate  and 
Foreign  Commerce 

will  be  the  guest  of  honor  and  speaker  at  the 

ANNUAL  DINNER  OF  THE  FEDERAL 
COMMUNICATIONS  BAR  ASSOCIATION 

Mayflower  Hotel,  Washington,  Thursday, 
January  12,  1950 


The  annual  meeting  of  the  Association  tcill  he  held 
at  the  Mayflower  Hotel  at  4:30  p.m. 
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Restrictions  imposed  by  the 
Major  Leagues  on  the  broad¬ 
casting  and  telecasting  of  base¬ 
ball  games  have  been  consid¬ 
erably  relaxed  by  the  amend¬ 
ment  of  the  major  League 
Rule,  although  it  is  safe  to  say 
that  Baseball  has  not  heard 
the  last  of  this  subject. 


Limitations  on  Broadcasts  or  Telecasts  of 
Major  League  Baseball  Games 

Amendment  of  Major  League  Rule  1(d) 


The  Summer  issue  of  the  Bar  Journal  (10  F.C.  Bar  J.  84)  con¬ 
tained  a  digest  of  Commissioner  Chandler’s  “Notice  No.  61”  interpreting 
Major  League  Rule  1(d).  It  was  noted  also  that  the  legality  of  the 
Rule  was  currently  being  investigated  by  the  Department  of  Justice. 
On  October  27  Commissioner  Chandler  made  pubhc  his  Notice  No.  85, 
announcing  an  amendment  to  the  Rule  which  had  become  effective 
October  1^  At  the  same  time  Attorney  General  McGrath  issued  a  press 
release  announcing  that  the  investigation  was  being  suspended  until 
such  time  as  the  situation  can  be  evaluated  as  it  wnl  exist”  under  the 
amended  Rule.  Text  of  the  amended  Rule  is  as  follows: 

“(d)  (1)  Broadcasting.  Each  Major  League  club  shall  have  the  exclusive 
right  freely  to  authorize  a  broadcast  (including  rebroadcast  and  network 
broadcast)  of  games  played  in  its  home  park,  except  that  a  Major  League 
club  shall  not  authorize  a  broadcast  of  sucn  games  to  be  made  from  a  station 
located  outside  its  home  territory  and  within  the  home  territory  of  another 
Major  or  Minor  League  club  during  the  time  that  such  other  club  is  playing 
a  home  game,  unless  such  other  club  has  prior  thereto  consented  to  the  broad¬ 
cast  of  said  game  or  of  any  game  of  another  Major  League  club  during  such 
time  from  a  station  located  within  its  home  territory. 

“(2)  Telecasting.  Each  Major  League  club  shall  have  the  exclusive  right 
freely  to  authorize  a  telecast  (including  re-telecast  and  network  telecast)  of 
games  played  in  its  home  park,  except  that  a  Major  Lea^e  club  shall  not 
authorize  a  telecast  of  such  games  to  be  made  from  a  station  located  outside 
its  home  territory  and  within  the  home  territory  of  another  Major  or  Minor 
League  club  during  the  time  that  (a)  a  home  game  of  such  other  club  is 
being  played  or  (b)  its  away-from-home  game  is  being  telecast  from  any 
television  station  or  stations  located  within  the  home  territory  of  such  other 
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club,  unless  such  other  club  has  prior  thereto  consented  to  the  telecast  of  said 
game  or  of  any  game  of  another  Major  League  club  during  such  time  from  a 
station  located  within  its  home  territory. 

“(3)  Nothing  contained  in  paranaphs  (1)  and  (2)  shall  be  deemed  to 
limit  the  right  of  each  Major  League  club  to  authorize  a  broadcast  or  telecast  of 
any  or  all  of  both  its  home  and  away-from-home  games  at  any  time  from  any 
station  or  stations  located  within  its  hcrnie  territory. 

“(4)  Where  any  consent  is  required  under  paragraphs  (1)  or  (2),  the 
Major  Leame  club  or  Major  Lea^e  authorizing  the  broadcast  or  telecast  must 
secure  such  consent.  No  club  giving  such  consent  shall  be  entitled  to  limit 
its  consent  to  any  particular  station  or  sponsor  or  to  the  games  of  any  particular 
club  or  grant  any  rights  (exclusive  or  otherwise)  in  respect  to  the  broadcasting 
or  telecasting  within  its  home  territory  of  any  games  of  any  other  club;  but 
such  club  may  limit  its  consent  to  a  particular  date  or  dates. 

“(5)  The  words  ‘home  territory’  shall  mean  and  include,  with  respect  to 
any  baseball  club,  the  territory  included  within  the  circumference  of  a  circle 
having  a  radius  of  fifty  (50)  miles,  with  its  center  at  the  baseball  park  of  such 
baseball  club. 

“For  the  purposes  of  this  rule,  the  phrase  ‘during  the  time,’  as  applied 
to  the  playing  of  a  home  game  or  the  t^ecast  of  an  away-from-home  game, 
shall  mean  a  period  of  time  commencing  thirty  ( 30 )  minutes  before  the  com¬ 
mencement  of  such  game  and  continuing  for  three  and  a  half  (3%)  hours  in 
the  case  of  a  single  game,  and  for  five  and  a  half  (5^)  hours  in  the  case  of  a 
double  header. 

“(6)  Nothing  contained  in  this  rule  shall  be  deemed  to  affect  or  limit  the 
ownership  by  each  Major  Leame  club  of  all  right,  title  and  interest  in  and  to 
its  games,  including  the  news  thereof,  or  to  affect  or  limit  ( except  to  the  extent 
set  forth  in  paragraphs  (1)  and  (2)  of  this  Rule  1(d))  its  exclusive  right  and 
privilege  to  sell,  license,  control,  regulate  and  terminate  the  publication  or 
dissemination  by  radio,  television  or  otherwise  of  any  news,  reports,  descrip¬ 
tions  and  accounts  of  any  game  or  any  part  thereof,  both  within  and  outside 
its  home  territory.” 

In  his  Notice,  Commissioner  Chandler  stated  that  the  amendments 
were  designed  to  meet  certain  questions  raised  by  the  Department  of 
Justice,  and  that  it  was  believed  tnat  the  amendments  would  be  effective 
to  eliminate  any  conceivable  antitrust  objections  that  might  have  been 
made  against  the  original  Rule,  although  no  concession  was  made  that 
the  former  Rule  was  illegal.  The  Notice  also  stated  in  part: 

“The  effect  of  the  amended  rule  is  to  require  the  consent  of  a  local 
baseball  club  to  the  broadcast  within  its  home  territory  of  a  Major  League 
game  only  if  the  broadcast  is  made  while  the  local  club  is  playing  a  home 
game,  and  to  require  the  consent  of  a  local  baseball  club  to  the  telecast  within 
its  home  territory  of  a  Major  League  game  only  if  the  telecast  is  made  while 
the  local  club  is  either  (a)  playing  a  home  game,  or  is  (b)  telecasting  an 
away-from-home  game  within  its  home  territoiy.  At  all  other  times.  Major 
League  clubs  should  determine  whether  to  authorize  broadcasts  and/or  tele¬ 
casts  of  their  games  within  the  home  territories  of  other  Major  or  Minor  League 
clubs,  ivithout  consulting  such  other  clubs  or  obtaining  any  consent  from  them.” 


“The  Major  Lea^e  clubs  and  Major  Lea^e  offices  are  charged  with  the 
responsibility  of  obtaining  any  permissions  of  local  baseball  clubs  required 
amended  Rule  1(d)  for  the  broadcast  or  telecast  of  Major  League  games  in 
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the  home  territories  of  such  local  clubs.  Under  no  circumstances  should 
any  Major  League  club  permit  a  radio  station  or  network  to  negotiate  with  a 
local  club  for  any  permission  for  a  broadcast  or  telecast  whi^  is  required 
by  the  Rule.  It  is  understood  that  each  of  the  two  Major  Leagues  will  estab¬ 
lish  a  procedure  for  discharging  this  responsibility  of  the  Major  League  clubs 
during  the  coming  seasons,  and  will  duly  notify  all  of  their  clubs  of  this 
procedure.  Until  this  notification  has  been  received,  all  Major  League  clubs 
should  consult  their  League  o£5ces  before  making  arrangements  for  the  broad¬ 
cast  or  telecast  of  next  season’s  games  outside  their  own  home  territories.” 

The  Department  of  Justice  press  release  emphasized  “that  the 
Antitrust  Division  will  continue  to  follow  closely  the  radio  and  television 
practices  of  Baseball  and  may  take  appropriate  action  if  it  should  appear 
in  the  future  that  the  broadcasting  and  telecasting  of  baseball  games 
is  being  unreasonably  restrained.”  The  release  pointed  out  that  under 
the  amended  Rule  “The  local  club  will  have  no  power  to  sell  its  consent 
to  a  broadcast  or  telecast  of  the  game  of  another  club”  and  that  “It  will 
not  be  necessary  for  a  station  to  pay  the  local  baseball  club  for  the  right 
to  broadcast  or  telecast  games  played  by  other  clubs.”  The  release 
further  stated  that 

“the  Commissioner  of  Baseball,  who  is  in  charge  of  arrangements  for  broad¬ 
casting  and  telecasting  the  annual  World  Series  and  All  Star  games,  has  under¬ 
taken  to  make  such  broadcasts  and  telecasts  in  the  future  available  to  at  least 
one  station  serving  every  important  area  of  the  country  which  can  be  reached. 
To  this  end,  the  Commissioner,  when  selling  such  broadcasting  or  telecasting 
rights  to  networks,  will  require  these  networks  to  make  the  broadcast  or 
telecast  available,  on  a  sustaining  basis,  to  any  independent  radio  or  television 
station  serving  an  area  inadequately  served  by  the  network  or  affiliated  stations, 
provided  that  such  independent  station  arranges  and  pays  for  its  own  coaxial 
or  telephone  lines.  The  Department  is  informed  that  substantially  all  of  the 
radio  listeners  and  television  spectators  in  America  will  be  able  to  hear  or  see 
the  broadcasts  and  telecasts  of  the  World  Series  games  under  these  arrange¬ 
ments.” 

The  amended  Rule  is  analyzed  at  some  length  and  a  number  of 
examples  of  its  operation  set  out  in  a  supplementary  Notice,  No.  86, 
issued  on  November  3.  The  Notice  points  out  that  if  a  Major  League 
game  is  to  be  broadcast  by  a  station  outside  the  home  territories  of  the 
teams  involved  and  within  the  home  territories  of  two  or  more  other 
clubs,  the  consent  of  each  such  other  club  which  is  playing  a  home  game 
during  the  time  of  the  proposed  broadcast  must  be  obtained.  However, 
if  a  local  club  consents  to  the  broadcast  or  telecast  of  one  Major  League 
game  at  a  certain  time,  no  additional  consent  will  be  required  for  the 
broadcast  or  telecast,  as  the  case  may  be,  of  the  game  of  any  other 
Major  League  club  at  the  same  time:  the  local  club  may  not  discriminate 
between  Major  League  clubs  and  consent  to  the  broadcast  of  one  is 
consent  to  the  broadcast  of  all  at  that  time,  although  consent  to  a  broad¬ 
cast  will  not  include  consent  to  a  telecast  and  vice  versa.  The  fact  that 
other  Major  or  Minor  League  Clubs  may  be  located  within  a  Major 
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League  Club’s  home  territory,  or  outside  the  territory  but  within  50 
miles  of  one  or  more  of  the  radio  or  television  stations  which  are  within 
it,  is  immaterial.  The  word  “broadcast”  includes  single  station  or  net¬ 
work  AM  or  FM  radio  broadcasts  direct  from  the  ball  park,  single 
station  or  network  AM  or  FM  radio  rebroadcasts  or  re-creations  of  the 
play-by-play  description  of  the  game  as  transmitted  by  Western  Union, 
ana  sin^e  station  or  network  AM  or  FM  radio  broadcasts  of  transcrip¬ 
tions  of  a  major  portion  of  the  full  play-by-play  description  of  the  game. 
“Telecast”  includes  the  simultaneous  single  station  or  network  television 
broadcast  direct  from  the  ball  park  and  also  the  subsequent  television 
broadcast  of  a  major  portion  of  the  game  as  photographically  or  other¬ 
wise  recorded. 
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Problem*  of  international 
communication*  law  are  can- 
va**ed  in  a  report  of  a  com¬ 
mittee  under  the  chairman*hip 
of  Harry  Warner  and  recom¬ 
mendation*  made  a*  to  merger 
of  international  carrier*  and 
alien  operation  of  radio  facil- 
itie*. 


Report  of  the  American  Bar  Association 
Committee  on  International  Communications 

A  lengthy  report  on  the  international  aspects  of  communications 
law  was  present^  at  the  American  Bar  Association  convention  in 
September  by  the  Committee  on  International  Communications  of  the 
Section  of  International  and  Comparative  Law.  Harry  P.  Warner,  a 
member  of  the  Federal  Communications  Bar  Association,  is  chairman 
of  the  committee. 

The  report  analyzes  in  some  detail  the  work  of  the  various  inter¬ 
national  conferences  which  have  been  held  recently— the  Atlantic  City 
Conferences,  the  Mexico  City  High  Frequency  Conference,  the  Special 
Administrative  Conference  on  Loran,  the  Fourth  Inter- American  Radio 
Conference,  and  the  International  Administrative  Aeronautical  Radio 
Conference.  The  North  American  Regional  Broadcasting  Agreement 
is  also  discussed,  as  ara  the  United  States  proposals  for  revision  of  the 
International  Telegraph  and  Telephone  Regulations  and  other  telegraph 
and  telephone  matters. 

In  treating  the  tentative  television  allocation  agreement  with 
Canada  the  report  takes  issue  with  the  views  expressed  by  Arthur  W. 
Scharfeld  in  his  article  in  the  September,  1948,  issue  of  tnis  Journal. 
The  committee’s  view  is  that  the  “Tentative  Canadian— U.S.A.  Television 
Plan”  can  be  regarded  as  an  executive  agreement  and  that  allocation 
of  television  channels  can  properly  be  bas^  upon  it.  Executive  agree¬ 
ments,  it  is  said,  are  an  accepted  instrumentali^  for  the  international 
regulation  of  communications.  The  Tentative  Allocation  Plan  does  not 
require  a  change  in  domestic  policy,  but  implements  the  basic  policy 
of  the  Communications  Act. 

The  committee  made  two  recommendations.  The  first  was  that 
Congress  amend  the  Communications  Act  to  authorize  the  merger  and 
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consolidation  of  interaational  carriers.^  The  report  recounts  the  long 
history  of  the  merger  controversy,  sets  out  the  arguments  pro  and  con 
and  concludes  that  “the  foregoing  discussion  offers  conclusive  evidence 
of  the  desirability  and  need  of  such  unification.” 

The  second  recommendation  was  less  exphcit.  It  was  that  the 
policy  against  the  ownership  and  operation  of  communication  facilities 
by  ahens  “should  be  re-evaluatea  and  perhaps  modified.”  It  was 
pointed  out  that  the  statutory  provision  precluding  a  concern  from 
using  radio  facihties  if  more  tnan  one-fifth  of  its  stock  is  alien-owned, 
or  if  it  has  an  alien  director  (as  in  the  case  of  General  Motors,  which 
has  a  Canadian  on  its  board  of  directors)  may  restrict  the  use  of  radio 
by  industrial  concerns.  The  requirement  that  all  radio  operators  be 
citizens  causes  more  trouble.  It  prevents  operation  of  mobile  radio 
transmitting  equipment  by  Canadian  operators  in  the  United  States, 
and  it  prevents  the  operation  of  aircraft  radio  transmitting  equipment 
by  members  of  the  crew  of  foreign  aircraft  in  the  United  States,  thus 
inviting  retaliation  by  foreign  countries.  Because  of  the  security 
problems  involved,  it  was  felt  that  the  question  should  be  carefully 
canvassed  by  Congress. 

At  the  Bar  Association  convention  the  first  recommendation  was 
withdrawn  for  further  study.  The  House  of  Delegates  approved  the 
following  resolution: 

"Resolved,  That  the  American  Bar  Association  recommends  that  Congress 
consider  le^slation  which  would  permit  the  operation  of  radio  transmitting 
equipment  in  the  United  States  by  aliens  em[Moyed  by  duly  authorized  air 
carriers,  under  proper  safeguards.” 

‘The  recommendation  was  that  the  Act  be  amended  so  as  to  “authorize” 
merger,  but  the  discussion  concludes  with  the  statement  that  the  Act  should  be 
amended  to  require  the  merger  of  international  carriers. 
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First  Prize  Second  Prize 

$200  $100 

ANNUAL  ESSAY  CONTEST 
Announced  By 

COMMITTEE  ON  PUBLICATIONS 

The  Committee  on  Publications  announces  as  the  subject  of 
the  1949-1950  Annual  Essay  Contest  on  communications  law 

LEGAL  LIMITATIONS  ON  TELEVISION  PROGRAMMING 

(The  independent  judranent  of  the  author  in  selecting  and  organizing 
his  essay  material  will  be  given  substantial  weight  by  the  judges.  How¬ 
ever,  it  is  suggested  that  consideiation  of  the  following  topics  will 
assist  the  student  in  making  an  initial  investigation  of  the  subject: 
control  of  program  content  directly  and  indirectly  by  the  Federal  Com¬ 
munications  Commission;  federal  and  state  statutory  restrictions  on  pro¬ 
gram  content;  and  the  right  of  privacy  with  respect  to  television  broad¬ 
casts.  These  suggestions  are  not  intended  in  any  way  to  limit  the 
scope  of  the  subject.  Only  questions  of  copyright  law  are  excluded 
from  consideration.) 

Participation  in  the  contest  is  limited  to  students  enrolled  in 
accredited  law  schools  during  the  academic  year  1949-1950.  A 
first  prize  of  $200  and  a  second  prize  of  $100  will  be  awarded  for 
the  best  essays,  which  will  become  the  property  of  the  Federal 
Communications  Bar  Association  and  may  oe  published  in  the 
Bar  Journal. 

Manuscripts  should  be  submitted  in  triplicate  to  Publications 
Committee,  Federal  Communications  Bar  Association,  632  Dupont 
Circle  Building,  Washington  6,  D.C.,  on  or  before  July  15,  1950. 
The  essays  shall  not  exceed  4,000  words  in  length,  exclusive  of 
footnote  material.  The  excessive  use  of  footnotes  will  be  considered 
to  detract  from  the  quality  of  the  essays.  The  decision  of  the 
board  of  three  judges,  whose  names  will  be  announced  at  a  later 
date,  will  be  final. 

The  author’s  name  shall  not  appear  on  his  essay  but  should 
be  stated  on  an  attached  separate  sheet  of  paper,  with  his  address 
and  the  name  of  his  law  scnool. 

Arthur  W.  Scharfeld 
Chairman 
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Editorial  Notes 

Cabaret  Tax  on  Establishments  Furnishing  Television  Entertainment 

Section  1700(e)  of  the  Internal  Revenue  Code,  as  amended,  im¬ 
poses  a  tax  on  cabaret  charges.  Whether  or  not  this  tax  is  applicable 
merely  because  a  television  set  is  operated  in  a  tavern  or  other  estabhsh- 
ment  has  not  been  made  the  subject  of  any  formal  ruling  of  the  Bureau 
of  Internal  Revenue,  but  it  has  been  held  in  letters  covering  individual 
cases  that  the  maintenance  of  television  sets  in  restaurants,  taverns,  and 
similar  public  places  will  not  operate  to  render  such  places  subject  to 
the  tax  imposed  by  Section  1700(e)  unless  dancing  privileges  are  pro¬ 
vided  or  other  entertainment  is  furnished.^ 

Television  Allocation  Proceedings 

The  Commission  on  September  7,  1949,  denied  the  petition  of  the 
Federal  Communications  Bar  Association  (see  10  F.C.Bar  J.  70)  that 
oral  argument  be  held  prior  to  the  commencement  of  the  Commission's 
hearing  in  the  television  allocation  proceeding  on  the  legality  of  the 
Commission’s  proposals  concerning  the  ‘Table  of  Allocations'*  in  the 

*For  discussion  of  a  related  question  under  state  law  see  9  F.C.Bar  J.  141. 
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Commission’s  Notice  of  Proposed  Rule  Making.  The  Commission  said 
that  the  petition  “does  not  demonstrate  how  the  determination  of  the 
issue  raised  therein  prior  to  the  commencement  of  the  scheduled  hear¬ 
ing  would  facilitate  the  conduct  of  the  said  proceedings  or  is  necessary 
to  protect  the  rights  of  any  interested  person;  and  that,  on  the  contrary, 
regardless  of  the  disposition  of  the  issue  raised  in  said  petition  as  to  the 
validity  of  the  Table  of  Allocations’,  consideration  of  said  Table’  at 
the  hearing  by  the  Commission  and  the  parties  provides  a  practicable 
and  feasible  means  of  focusing  attention  on  the  problems  involved  in 
providing  a  fair,  equitable,  and  efficient  distribution  of  television  fa- 
cihties  throughout  tne  United  States,  as  required  by  the  Communica¬ 
tions  Act  of  1934,  as  amended.” 

The  Association  was  permitted  to  file  briefs  and  to  participate  in 
an  oral  argument  to  be  hdd  at  some  unspecified  future  time. 

Amendment  of  Court  of  Appeals  Rules 

Rule  26  of  the  Rules  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  was  amended  effective  July  15,  1949.  The 
rule  deals  with  rehearing.  As  amended,  it  requires  a  petition  for  re¬ 
hearing  to  be  printed  and  forty  copies  to  be  filed.  The  petition  must 
be  supported  by  a  certificate  of  counsel  to  the  effect  that  it  is  presented 
in  good  faith  and  not  for  delay.  It  must  be  filed  within  fifteen  days 
unless  the  time  is  extended  by  the  court  or  a  judge  thereof.  An  answer, 
also  printed,  may  be  filed,  but  the  court  will  not  delay  action  on  the 
petition  to  await  an  answer  unless  an  answer  has  been  requested  by  the 
court. 


Law  Review  Exchanges 

In  addition  to  the  periodicals  listed  in  10  F.C.Bar  J.  43,  exchange 
arrangements  have  been  made  with  the  following  law  reviews: 

Mercer  Law  Review 

Revista  Juridica,  Universidad  de  Puerto  Rico 
Syracuse  Law  Review 

Members  of  the  Association  having  occasion  to  consult  current  issues 
of  any  of  these  publications  should  communicate  with  the  Editor. 
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Review  of  Recent  Articles 

Administrative  Procedure 

“Standing  to  Challenge  and  to  Enforce  Administrative  Action”  is 
the  subject  of  the  latest  article  by  Prof.  Kenneth  C.  Davis.i  Prof.  Davis 
finds  the  field  unduly  complex,  often  involving  artificiality  and  needless 
conceptualism,  and  badly  in  need  of  simplification.  The  article  examines 
the  constitutional  concept  of  “case  or  controversy”  and  the  common- 
law  principle  of  damnum  absque  injuria  as  they  affect  the  question  of 
standing.  Various  statutory  provisions,  including  the  language  of 
Section  10  of  the  Administrative  Procedure  Act,  are  analyzed  and  com¬ 
pared,  and  the  relation  between  intervention  and  standing  is  dealt  with. 
Cases  involving  a  number  of  agencies  or  administrative  fields  are 
examined  at  some  length.  The  doctrine  emerging  from  the  three  F.C.C. 
cases— Sanders,  Scripps-Howard,  and  KOA^— Prof.  Davis  condemns  as 
“precisely  the  sort  of  artificial  conceptualism  that  the  present  Court 
characteristically  eschews.  The  refinements  have  much  or  the  flavor  of 
medieval  real  property  law,  which  this  same  Court  has  branded  as 
‘elusive  and  subtle  casuistries’  and  ‘unwitty  diversities’  having  no 
relevance  to  modem  practical  problems.”  'The  Sanders  case,  as  clari¬ 
fied  by  Scripps-Howard,  establimed  the  novel  idea  that  a  person  could 
have  standing  to  obtain  judicial  review  as  representing  the  public  in¬ 
terest  and  not  his  own  private  interest,  the  interests  assert^  on  the 
appeal  being  different  from  those  which  confer  standing  to  appeal.  To 
allow  a  complaining  radio  station  “to  present  a  case  without  asserting 
its  own  interests  has  little  in  common  with  the  realities  of  advocacy. 
'The  notion  that  the  complaining  station  has  no  ‘legal  right’  but 
that  its  financial  or  economic  ‘interest’  is  entitled  to  some  legal 
protection  is  the  sheerest  logomachy  .  .  .”  The  Sanders  case 
stands  for  the  proposition  that  the  complaining  station  has 
a  remedy  without  a  right.  There  is  no  reason  why  the  Court  could 
not  say  that  a  station  economically  injured  by  competition  is  “aggrieved” 
or  “adversely  affected”  and  able  to  assert  its  own  interest  on  appeal, 
even  though  the  public  interest  is  the  criterion  for  judgment. 


Dafomotion  by  Radio 

An  English  view  of  the  problem  of  defamation  by  radio  is  found 
in  the  “opinion”  of  Prof.  C.  J.  Hamson  of  Trinity  College,  Cambridge, 

*49  Columbia  Law  Review  759  (June,  1949). 

*  Federal  Communications  Commission  v.  Sanders  Bros.  Radio  Station,  309 
U.S.  470  (1939);  Scripps-Howard  Radio  v.  Federal  Communications  Commission, 
316  U.S.  4  (1942);  Fraeral  Communications  Commission  v.  National  Broadcasting 
Co.  (KOA),  319  U.S.  239  (1943). 
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in  a  “Moot  Case  on  Defamation”  in  the  Cambridge  Law  Journal.®  As¬ 
suming  that  the  words  involved  were  defamatory,  the  question  was 
whether  they  were  actionable  without  proof  of  special  damage.  “We 
have  heard  much  argument  upon  whether  publication  of  defamatory 
matter  by  broadcasting  over  the  wireless  is  a  libel  or  a  slander.  If  that 
is  necessarily  slander  which  is  addressed  exclusively  to  the  ear,  then 
cadit  quaestio:  broadcasting  constitutes  a  possible  slander  only,  at  least 
when  the  words  are  not  synchronized  with  a  televised  picture.  But  I 
doubt  if  the  distinction  between  libel  and  slander  is  properly  and 
exclusively  to  be  found  in  the  organ  of  perception  wherewith  the  de¬ 
famatory  matter  is  received.  At  least  as  important  is  the  transience 
or  permanence  of  the  form  in  which  the  defamatory  matter  is  em¬ 
bedded;  and  if  a  reason  is  to  be  sought  why  spoken  words  are  classed 
as  slander,  it  may  perhaps  be  because  speech  is  of  all  the  most  transient 
form— though  a  reason  here  is  an  ex  post  facto  rationalization  of  irrational 
historical  accidents.  Upon  this  view,  if  there  be  a  more  or  less  perma¬ 
nent  record  and  the  record  is  as  such  communicated,  the  publication 
amounts  to  a  libel  even  though  the  person  receiving  the  publication 
receive  it  merely  by  ear.  .  .  .” 

He  admits  the  text  writers  are  in  conflict  on  the  point  but  thinks 
he  could  say  that  broadcasting  of  defamatory  matter  is  libel  if  read 
from  a  script.  And  if  the  talk  was  recorded  and  the  recording  subse¬ 
quently  broadcast,  both  speaker  and  broadcaster  would  be  publishing 
a  libel.  However,  he  would  go  further  and  restrict  slander  to  the 
“mere  normal  speaking  of  words  normally  received  as  words  and  to 
merely  transient  gestures.”  Anything  else  would  be  libel.  Under  this 
test,  a  defamatory  broadcast  would  be  libel.  “.  .  .  the  distinction  be¬ 
tween  libel  and  slander,  at  best  never  very  rational,  fits  singularly  ill  the 
conditions  of  modern  society.  .  .  .” 

Theater  Television 

“Theater  Television  Today”  is  the  title  of  an  article  by  Harry  P. 
Warner,  a  member  of  this  Association,  and  John  E.  McCoy,  chief  of  the 
Television  Branch,  Bureau  of  Law,  Federal  Communications  Commis¬ 
sion.  The  article  appeared  in  Vol.  4,  No.  2  of  the  Hollywood  Quarterly 
and  was  reprinted  in  the  October,  1949,  Journal  of  the  Society  of  Motion 
Picture  Engineers. 

The  article  recounts  the  history  of  theater  television  from  1930  to 
date,  describes  the  equipment  needed  for  a  system  of  theater  television, 
and  outlines  the  technical  and  financial  problems  involved  in  distribu- 

*  10  Cambridge  Law  Journal  46  (1948).  The  “moot  case”  was  ar^ed  by 
the  Law  Societies  of  Balliol  College  (Oxford)  and  St.  John’s  College  (Cambridge). 
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tion  of  theater  television  programs.  Particular  attention  is  given  to 
the  question  of  the  availability  of  radio  frequencies  for  theater  tele¬ 
vision.  The  theater  television  industry  must  decide  four  questions:  Will 
theater  television  rely  on  radio,  coaxial  cable,  or  wire  for  inter-  and 
intra-city  distribution  of  programs?  If  radio  frequencies  are  to  be  used, 
does  the  industry  desire  the  F.C.C.  to  allocate  frequencies  for  theater 
television  or  will  the  existing  common  carriers,  to  which  frequencies 
have  been  allocated,  be  relied  on  to  provide  service?  If  an  allocation 
is  desired,  what  steps  should  be  taken  to  obtain  it?  If  common-carrier 
radio  coaxial  cable  and  wire  lines  are  to  be  used,  what  steps  should  be 
taken  to  obtain  the  use  of  such  facilities?  If  theater  television  groups 
decide  to  apply  for  allocation  of  frequencies  for  theater  television  or 
for  authorization  as  a  television  common  carrier,  they  must  establish 
that  the  service  requires  the  use  of  radio  frequencies  and  that  coaxial 
cable  and  wire  lines  will  not  provide  a  practical  substitute;  that  the 
frequencies  requested  are  not  more  urgently  needed  by  other  radio 
services;  and  that  there  is  a  substantial  public  need  for  the  service  and 
a  strong  likelihood  that  the  service  will  be  estabhshed  on  a  practical 
working  basis.  A  strong  case  should  be  built  up  before  attempting  to 
secure  F.C.C.  authorization. 

The  effect  of  color  television  on  theater  television  is  also  touched 
on.  Broadcast  television  in  color  will  be  a  stronger  competitor  for  the 
motion  pictures  than  black-and-white,  but  theater  television  in  color 
may  be  a  better  drawing  card  than  either  monochrome  film  or  mono¬ 
chrome  theater  television.  The  frequency  allocation  problem  may  also 
be  complicated  by  color. 

The  article  concludes  with  a  discussion  of  programming,  including 
a  treatment  of  the  legal  questions  involved  in  rebroadcasting  televised 
material. 
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Recent  Court  and  Agency  Decisions 

Applications— Equitable  Distribution  of  Facilities— Practice  and 
Procedure  (Radio  Cincinnati,  Inc.,  v.  F.C.C.,  U.S.  Court  of  Appeals, 
District  of  Columbia  Circuit,  No.  9980,  September  8,  1949,  5  R.R. 
2035). 

The  notice  of  appeal  in  this  case,  summarized  in  9  F.C.Bar  J.  108, 
raised  some  interesting  procedural  points,  but  these  were  dealt  with 
summarily  by  the  Court  of  Appeals.  The  court  affirmed  the  Commis¬ 
sion’s  preference  for  a  Lansing,  Michigan,  applicant  (W]IM)  over  a 
Cincinnati  applicant  (WKRC)  on  the  ground  of  fair,  efficient,  and 
equitable  distribution  of  broadcast  facilities.  There  were  five  full-time 
stations  in  Cincinnati  and  only  one— WJIM— in  Lansing.  Cincinnati  and 
its  metropolitan  district  had  six  or  seven  times  the  population  of  Lan¬ 
sing  and  its  metropolitan  district.  WKRC’s  proposal  would  have  in¬ 
creased  its  coverage  substantially  more  than  WjlM’s  would  have,  but 
it  would  reach  no  area  or  person  not  already  receiving  service  whereas 
WJIM’s  proposal  would  serve  5,000  persons  in  an  area  of  550  square 
miles  not  receiving  any  daytime  primary  service.  This  the  court  felt 
to  be  of  vital  significance. 

The  Commission  had  denied  WKRC’s  application  without  prejudice 
to  its  filing  another  application  containing  a  limitation  on  its  radiation 
toward  WJIM  of  175  mv/m.  WKRC  complained  of  this,  but  the  court 
found  that  it  was  a  gratuity,  something  designed  to  help  WKRC.  The 
argument  that  WKRC  was  denied  a  full  and  fair  hearing  on  what  was 
in  effect  a  proposal  to  modify  its  existing  license  was  frivolous:  there 
had  been  no  proposal  to  modify  its  existing  license,  but  a  mere  sugges¬ 
tion  that  the  application  be  amended. 

WKRC’s  argument  as  to  lack  of  a  proper  quorum  to  act  on  its  peti¬ 
tion  for  rehearing  was  rejected  as  without  merit. 

WJIM’s  victory  was  a  hollow  one,  since  on  August  31  WJIM  turned 
in  its  construction  permit  and  the  Commission  canceled  it  on  Septem¬ 
ber  2.  WKRC  thereupon  filed  a  petition  with  the  Commission  to  set 
aside  its  final  decision  and  issue  an  amended  final  decision  granting 
the  application  of  WKRC.  Petitioner  contends  that  as  a  result  of  the 
cancellation  of  WJIM’s  construction  permit  there  are  no  conflicting  ap¬ 
plications  in  the  consolidated  proceeding,  so  that  WKRC’s  application 
may  be  granted.  Alvin  E.  O’Konski,  licensee  of  WLIN,  Merrill,  Wis¬ 
consin,  who  had  filed  an  application  for  use  of  the  same  frequency  more 
than  three  years  after  WKRC’s  original  application,  opposes  this.  Re¬ 
liance  is  placed  on  the  decision  in  Penn  Thomas  Watson^  4  R.R.  71.  In 
that  case  the  Commission  in  a  proposed  decision  proposed  to  grant  A’s 
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application  to  move  from  1240  to  610  kc  and  to  deny  B’s  application 
for  610  kc  but  also  proposed  to  grant  B  1240  kc  upon  its  relinquishment 
by  A.  However,  C  immediately  filed  an  application  for  1240  kc  in  the 
same  community  as  B,  and  the  Commission  held  that  C  was  entitled 
to  comparative  consideration  with  B,  saying  that  it  had  done  no  more 
than  invite  B  to  file  a  new  application.  In  answer,  WKRC  contends 
that  no  new  a^mlication  is  involved  in  the  present  case;  WKRC  merely 
asks  a  grant  of  its  original  application,  which  was  denied  only  quali- 
fiedly,  with  a  right  to  WKRC  to  file  a  modified  application.  WKRC 
contends  that  the  sixty  days  given  it  in  the  Commission’s  decision  within 
which  to  file  a  modified  application  was  extended  by  its  appeal,  and 
that  since  the  reason  for  tne  modification  has  now  been  removed  the 
application  should  be  granted  as  originally  filed. 


Contracts— Radio  Broadcasts— "Live"  or  Transcribed  Programs 
(Arbitration  between  Bob  Hope  and  Lever  Brothers  Company  and 
Young  &  Rubicam,  Inc.)* 

A  dispute  having  arisen  between  Bob  Hope,  his  sponsor.  Lever 
Brothers  Company,  and  the  advertising  agency  of  Young  &  Rubicam, 
Inc.,  over  whether  Hope’s  contract  with  the  sponsor  and  the  agency 
required  him  to  broadcast  “hve”  programs  or  permitted  use  of  trans¬ 
criptions,  the  matter  was  referred  to  arbitration.  On  August  11,  1949, 
the  arbitrators  filed  their  award,  finding  that  the  sponsor  nad  the  right 
to  require  that  the  radio  programs  to  be  furnished  by  Hope  be  in  the 
form  of  live  broadcasts.  Petition  for  enforcement  of  the  award  was 
filed  in  the  California  Superior  Court  and  judgment  confirming  the 
award  entered  on  September  16. 

The  contract,  which  was  long  and  detailed,  provided  in  pertinent 
part  that  Hope  would  furnish  “a  series  of  radio  programs  to  be  broad¬ 
cast  and  rebroadcast  upon  the  terms  and  conditions  herein  set  forth.” 
“Rebroadcast”  was  denied  as  “the  broadcasting  again  of  a  program  sub¬ 
stantially  the  same  as  the  original  broadcast  but  at  a  different  time.” 
The  contract  provided  that  “the  broadcast  of  the  programs  will  origi¬ 
nate”  in  Los  Angeles  at  a  specified  time  each  week  and  that  if  a  re¬ 
broadcast  was  required  the  interval  of  time  between  the  broadcast  and 
rebroadcast  might  not  be  more  than  six  hours.  A  preview  of  the  pro¬ 
gram  was  to  be  presented  not  later  than  the  day  preceding  the  day  of 
the  broadcast.  The  agency  and  sponsor  was  required  to  pay  Hope 
his  actual  out-of-pocket  expenses  of  any  rebroadcast,  but  no  additional 
compensation  for  his  own  services.  The  agency  and  sponsor  had  the 
right  to  request  Hope  to  have  the  broadcasts  originate  elsewhere  than 
Los  Angeles,  the  agency  and  sponsor  to  bear  the  expenses  of  the  shift. 
Hope  had  a  right  to  arrange  road  tours  in  connection  with  which  the 
broadcasts  would  originate  outside  Los  Angeles. 
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Paragraph  17  of  the  contract  provided  that: 

“Recordings  may  be  made  on  behalf  of  the  Agency  and  Sponsor  of  the 
programs  broadcast  hereunder  without  the  payment  by  Agency  and  Sponsor 
to  Producer  of  any  additional  compensation  therefor.  Said  recordings  .  .  . 
may  be  used  during  or  after  the  term  hereof  for  intra-company  use.  Such 
recordings  may  also  be  used  during  the  term  hereof  and  for  a  period  of 
90  days  thereafter,  for  delayed  broadcasts  over  radio  stations  not  available  at 
the  time  of  the  live  broadcasting  of  the  programs,  for  public  radio  broadcast¬ 
ing  over  radio  stations  within  the  United  States  or  its  territories  or  possessions, 
and  for  broadcast  by  short  wave  to  the  armed  forces  of  the  United  States 
throughout  the  world.  Upon  the  expiration  of  the  term  hereof  and  90  days 
thereafter  all  of  Agency’s  rights  to  the  use  of  said  recordings,  except  with 
respect  to  intra-company  use,  shall  cease.  In  no  event  may  such  recordings 
be  used  for  public  broadcasting  except  as  specifically  provided  in  the  pre¬ 
ceding  Drovisions  of  this  Paragraph  17  without  the  prior  consent  of  Producer 
first  had  and  obtained.” 

The  arbitration  award  was  based  upon  the  contract  and  upon  testi¬ 
mony  received  by  the  arbitrators. 


Telegraph  Companies— Substitution  of  Teleprinter-Operated  Agency 
Offices  for  Class  1-B  Telegraph  Offices— Anti-Trust  Laws  (Western 
Union  Division,  Commercial  Telegraphers'  Union,  A.  F.  of  L.,  v. 
United  States,  Civil  Action  No.  3670-48,  U.  S.  Dist.  Ct.,  District  of 
Columbia,  May  24,  1949). 

The  present  action  was  brought  to  review  the  decision  of  the 
Commission  permitting  Western  Union  to  discontinue  Class  1-B  tele¬ 
graph  ofiBces  in  six  Onio  towns  and  to  substitute  teleprinter-operated 
agency  offices  to  be  operated  by  local  telephone  companies.  The  Com¬ 
mission’s  decision  was  noted  in  9  F.C.Bar  J.  59.  The  case  was  heard  by 
a  three-judge  district  court  and  summary  judgment  entered  for  the 
Government. 

The  court  found  that  the  proposed  arrangement  did  not  constitute 
a  merger  within  the  meaning  of  the  anti-trust  laws  or  establish  any 
restraint  of  trade.  The  public  would  still  have  a  choice  between  tele¬ 
phone  and  telegraph  service.  While  there  would  be  some  lessening  of 
competition  between  the  telegraph  and  telephone  companies,  this  was 
not  necessarily  prohibited  by  the  anti-trust  laws;  no  unreasonable  re¬ 
straint  of  trade  was  involved.  The  fact  that  the  agreement  was  subject 
to  approval  of  the  Commission  was  also  an  important  factor  in  leading 
the  court  to  the  conclusion  that  the  anti-trust  laws  were  not  applicable. 
'The  Commission’s  finding  that  the  public  convenience  and  necessity 
would  be  promoted  by  approval  of  the  agreement  was  upheld  by  the 
court.  The  lessening  of  competition  involved  was  more  theoretical 
than  real,  although  the  problem  would  be  diflFerent  if  a  major  plan  to 
adopt  generally  the  same  sort  of  agency  substitution  were  presented. 
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Plaintiffs  contentions  that  it  had  not  been  accorded  a  fair  hearing 
and  that  the  Commission  had  violated  the  Administrative  Procedure  Act 
were  rejected. 

Plaintiff  appealed  to  the  Supreme  Court  and  the  Commission  moved 
to  dismiss  or  affirm.  On  November  7  the  Court  affirmed  the  judgment 
per  curiam,  citing  McLean  Trucking  Co.  v.  United  States,  321  U.S.  67. 


Labor  Relations— Bargaining  Unit  (In  the  Matter  of  Joe  V.  Williams, 
Jr.,  dba  WDXB  Broadcasting  Station,  N.L.R.B.,  Case  No.  10-RC-601, 
August  21/  1949). 

The  IBEW  local  in  this  case  sought  a  bargaining  unit  composed 
of  all  engineers  and  operators,  excluding  employees  not  engaged  in 
technical  work,  clerical  employees,  guards,  professional  employees  and 
supervisors.  The  employer  contended  that  engineers,  operators,  and 
announcers  should  be  included  in  any  unit  found  appropriate.  He 
contended  that  a  small  independent  radio  station  could  not  operate 
efficiently  with  announcers  and  operators  functionally  separated,  that 
announcers  should  operate  record  turntables  and  the  control  board,  and 
that  announcers  should  therefore  be  included  in  a  unit  of  technicians. 
However,  he  had  not  in  fact  established  an  integrated  operation  but 
had  assigned  announcers  exclusively  to  announcing  and  technicians  ex¬ 
clusively  to  technical  work,  although  one  announcer  was  a  licensed 
operator  who  had  worked  as  an  engineer  and  operator  at  other  stations. 
The  Board  therefore  excluded  announcers  from  the  unit.  Control 
room  operators  were  included  in  the  unit  with  transmitter  technicians, 
even  though  they  were  less  skilled  than  such  technicians. 


Telephone  Companies— Right  to  Withdraw  Service  (Petition  of  Katz, 
Order  No.  3573,  District  of  Columbia  Public  Utilities  Commission, 
Aug.  22,  1949). 

The  Chesapeake  &  Potomac  Telephone  Company  amended  its 
tariff  to  provide  that  telephone  service  would  not  be  furnished  if  any 
law  enforcement  agency,  acting  within  its  jurisdiction,  advised  that  such 
service  was  being  used  or  would  be  used  in  violation  of  law,  or  if  the 
company  received  other  evidence  that  such  service  was  being  or  would 
be  so  used.  The  same  tariff  provision  had  been  filed  with  the  F.C.C., 
at  its  request,^  covering  interstate  service.  Katz,  a  subscriber  whose 
service  the  company  had  threatened  to  discontinue  on  the  basis  of 
advice  from  the  United  States  Attorney  for  the  District  of  Columbia 


See  9  F.C.Bar  J.  147,  148. 
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that  the  telephone  was  being  used  for  gambling  purposes,  filed  a  peti¬ 
tion  requesting  that  the  tariff  provision  be  canceled,  suspended  or  dis¬ 
allowed.  His  counsel  argued  that  the  tariff  was  adopted  to  give  the 
company  a  defense  in  a  civil  suit  for  damages  in  me  event  service 
should  be  wrongfully  discontinued,  and  that  the  subscriber  should 
have  the  right  to  a  hearing  before  the  Commission,  at  which  the  tele¬ 
phone  company  or  the  law  enforcement  agency  would  have  the  burden 
of  proof,  before  service  could  be  discontinued.  The  Commission  con¬ 
cluded  that  the  tariff  provision  on  its  face  was  not  arbitrary  or  capricious 
or  contrary  to  the  puolic  interest.  Since  the  obvious  and  express  pur¬ 
pose  of  the  provision  was  in  aid  of  the  enforcement  of  the  law  and 
the  upholding  of  public  morals,  it  could  not  be  said  to  be  contrary  to 
the  public  interest.  It  did  not  constitute  a  denial  of  due  process  of  law 
since  it  denied  no  due  process  to  one  engaged  in  a  lawful  business.  The 
company  has  a  right  to  rely  on  the  advice  of  duly  constituted  law 
enforcement  agencies.  The  guilt  or  innocence  of  the  subscriber  is  not 
necessarily  the  issue,  since  the  unlawful  use  may  be  by  someone  other 
than  the  subscriber.  However,  if  a  subscriber  feels  himself  aggrieved 
by  application  of  the  tariff  he  may  institute  a  proceeding  before  the 
Commission  to  determine  whether  or  not  the  company  had  probable 
cause  to  believe  that  the  facilities  were  being  used  for  unlavdul  pur¬ 
poses,  or  would  be  so  used,  and  whether  the  tariff  provision  is  fairly 
applied.  The  Commission  ordered  the  tariff  modified  to  provide  that 
the  company  should  give  notice  to  each  subscriber  or  prospective  sub¬ 
scriber  affected  by  the  provisions  of  the  tariff  of  his  right  to  apply  to 
the  Commission  for  a  determination  of  the  applicability  of  the  tariff 
provision. 

Appeal  from  the  Commission’s  determination  has  been  filed  in  the 
United  States  District  Court  for  the  District  of  Columbia  (No.  3787-49). 
Petitioners  contend  that  the  tariff  provision  is  arbitrary  and  capricious, 
contrary  to  the  public  interest,  and  a  denial  of  due  process  of  law  in¬ 
sofar  as  it  permits  the  company  to  act  upon  the  basis  of  a  letter  from 
a  law  enforcement  agency.  On  October  24  Judge  Morris  tentatively 
upheld  this  position  and  granted  counsel  for  the  Public  Utilities  Com¬ 
mission  and  the  Telephone  Company  ten  days  in  which  to  revise  the 
tariff  regulation  so  as  to  make  it  clear  that  the  burden  of  proof  should 
be  on  the  company  or  law  enforcement  officials  when  removal  is  pro¬ 
posed.  According  to  press  reports.  Judge  Morris  stated  that  ‘To  act 
merely  on  a  request  is  unthinkable  and  inconsistent  with  our  notions  of 
government.  It’s  a  novel  idea  to  me  that  law  enforcement  officers  who 
are  not  permitted  to  prosecute  without  an  indictment  by  a  grand  jury 
can,  merely  by  a  request,  bring  about  loss  of  a  telephone.”  On  Novem¬ 
ber  2  the  Public  Utilities  Commission  modified  its  previous  order  and 
directed  that  the  tariff  be  amended  to  provide  that  a  subscriber  or 
applicant  who  is  to  be  deprived  of  or  denied  service  shall  be  notified 
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of  his  right  to  a  hearing  by  the  Commission  “to  determine  whether  or 
not  such  service  is  being  used  or  will  be  used  in  violation  of  law.” 

The  same  question  was  involved  in  Olf  v.  Chesapeake  6-  Potomac 
Telephone  Co.  of  Baltimore  City^  decidea  by  the  Circuit  Court  for 
Prince  George’s  County,  Maryland,  in  October,  1949.^  The  company 
had  filed  an  identical  tariff  amendment  with  the  Maryland  Public  Service 
Commission,  but  it  had  not  become  effective  at  the  time  of  the  actions 
involved.  The  court,  in  an  action  by  the  subscriber  to  restrain  the  com¬ 
pany  from  discontinuing  his  service,  held  that  the  company  was  not 
entitled  to  disconnect  plaintiffs  telephone  solely  on  the  basis  of  a  letter 
from  the  United  States  District  Attorney  for  the  District  of  Columbia 
stating  that  the  telephone  service  was  oeing  used  to  aid  and  abet  in 
violation  of  the  District  of  Columbia  gambling  laws.  The  claim  had  not 
been  substantiated  at  the  trial. 


Television— Censorship  of  Films  by  State  Censorship  Board  (Allen  B. 
DuMont  Laboratories  v.  Carroll,  5  R.  R.  2053,  E.D.  Pa.,  October  26, 
1949). 

As  this  issue  was  about  to  go  to  press  Judge  Kirkpatrick  handed 
down  his  decision  holding  unconstitutional  an  attempt  by  the  Pennsyl¬ 
vania  State  Board  of  Censors  to  require  motion  picture  film  intended  to 
be  broadcast  by  television  in  Pennsylvania  to  be  submitted  to  the  Board 
for  censorship  purposes.  The  basis  of  the  decision  was  that  Congress 
had  occupied  tne  field  of  regulation  of  television  to  the  exclusion  of 
the  states.  A  full  discussion  of  the  case  will  appear  in  the  Winter  issue. 


Television  Service  Contracts  as  "Insurance"  (Opinion  of  Attorney 
General  of  New  York,  July  1,  1949). 

The  superintendent  of  the  New  York  State  Insurance  Department 
requested  the  opinion  of  the  Attorney  General  as  to  whether  or  not 
the  making  of  contracts  to  maintain  television  receivers  in  workable 
order  and  to  replace  parts  constitutes  doing  an  insurance  business.  The 
Attorney  General  noted  that  under  the  Insurance  Law  the  identifying 
characteristic  of  an  insurance  contract  is  “the  assumption  of  risks  de¬ 
pendent  upon  fortuitous  events  beyond  the  control  of  either  party.” 
The  obligation  assumed  by  a  television  manufacturer,  for  a  considera¬ 
tion,  to  keep  a  receiver  in  its  proper  operating  condition  in  the  event  of 
failure  arising  solely  from  normal  use,  without  intervening  external  cause, 
was  found  to  be  a  true  warranty  and  not  insurance,  since  the  manufac- 

*  Reported  in  Baltimore  Daily  Record,  October  18,  1949,  p.  3. 
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turer  was  merely  guaranteeing  that  the  machine  would  operate  in 
the  manner  for  which  it  was  manufactured  and  sold— matters  essen¬ 
tially  within  the  control  of  the  maker.  The  fact  that  the  consideration 
is  separately  stated  from  the  sale  price  without  warranty  does  not  alter 
the  essential  character  of  the  warranty.  The  situation  is  the  same  as  to 
a  dealer  other  than  the  manufacturer,  since  he  exercises  choice  as  to 
the  product  he  will  offer  to  the  public;  nor  should  a  different  result 
follow  because  the  manufacturer’s  warranty  is  effectuated  by  a  wholly- 
owned  subsidiary  so  long  as  the  transaction  is  directly  related  to  an 
original  sale  ana  constitutes  an  agreement  to  make  good  with  respect 
to  the  maker’s  product,  as  such.  Independent  service  contracts,  how¬ 
ever,  involve  assumption  of  a  fortuitous  risk  and  constitute  insurance 
contracts.  The  independent  contractor  is  a  stranger  to  the  manufac¬ 
ture  and  sale,  he  assumes  an  obligation  far  beyond  responsibility  for  his 
own  work,  he  agrees  to  render  service  and  furnish  parts  contingent 
upon  events  wholly  fortuitous  as  to  him.  The  renewal  of  a  service 
contract  made  by  a  manufacturer  or  a  dealer  stands  on  the  same  foot¬ 
ing.  'There  must  be  some  point  “where  a  continued  obligation  to  re¬ 
pair  and  to  replace  parts  will  lose  any  reasonable  relationship  to  a 
maker’s  or  seller’s  original  responsibility  for,  and  control  over,  the 
proper  performance  of  an  intricate  device  subject  to  inevitable  wear 
and  depreciation.”  This  point  is  best  marked  by  the  period  put  upon 
the  maker’s  or  seller’s  original  assumption  of  responsibility.  A  renewal 
at  the  end  of  that  period  cannot  be  considered  as  having  the  substance 
of  the  sale;  it  is  the  assumption  of  a  new  obligation  dependent  upon  a 
new  contingency. 


ACTION  IN  CASES  PREVIOUSLY  NOTED 

•  'The  action  of  Gardella  v.  Chandler,  a  previous  appeal  in  which  was 
noted  in  10  F.C.Bar  J.  19,  has  been  settled  and  dismissed. 

•  'The  Supreme  Court  has  granted  certiorari  in  Regents  of  the  University 
System  of  Georgia  v.  Carroll,  noted  in  9  F.C.Bar  ].  141,  and  assigned 
the  case  to  the  summary  docket. 

•  Certiorari  has  been  denied  in  Earle  C.  Anthony,  Inc.  v.  Morrison, 
noted  in  10  F.C.Bar  J.  20. 

•  Appeal  to  the  Supreme  Court  in  Beard  v.  Vinsonhaler,  10  F.C.  Bar  J. 
106,  has  been  dismissed  for  want  of  a  substantial  federal  question. 
'The  court  cited  Crutcher  v.  Kentucky,  141  U.S.  47. 

•  Petition  for  certiorari  has  been  filed  in  Baltimore  Radio  Show,  Inc. 
V.  Maryland,  10  F.C.Bar  J.  100. 
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Recent  Commission  Decisions 

Practice  and  Procedure— Enlargement  of  Issues  (Bamberger  Broad¬ 
casting  Service,  Inc.,  5  R.R.  599). 

The  application  of  Station  WGBS,  Miami,  for  improvement  of  fa¬ 
cilities  was  set  down  for  hearing  upon  an  issue,  among  others,  to  de¬ 
termine  whether  the  proposed  operation  would  involve  objectionable 
interference  with  a  Puerto  Rican  station.  The  licensee  of  WGBS  re¬ 
quested  the  enlargement  of  the  issue  to  add  the  words  “and,  if  so,  to 
determine  whether  there  is  any  method  that  could  be  employed  to  re¬ 
duce  the  interference,”  alleging  that  its  interests  would  be  prejudiced 
if  the  Commission  did  not  consider  its  application  on  the  basis  of  the 
proposed  issue  as  enlarged  in  order  to  make  a  fair,  efficient,  and  equi¬ 
table  distribution  of  radio  services,  and  that  the  introduction  of  evidence 
concerning  possible  methods  of  reducing  interference  would  result  in 
a  more  accurate  presentation  of  all  the  facts  upon  which  the  decision 
of  the  Commission  might  ultimately  be  based.  The  Commission  denied 
the  motion,  stating  that  any  evidence  which  might  be  introduced  under 
the  issue  as  proposed  to  be  enlarged  would  not  deal  with  the  operation 
requested  by  WGBS  in  its  application  but  with  some  other  operation, 
or  with  an  operation  for  the  Puerto  Rican  station  not  authorized  in  its 
construction  permit.  There  had  been  no  proposal  to  modify  the  con¬ 
struction  permit  and  evidence  as  to  the  desirability  of  some  other  form 
of  operation  by  the  latter  station  could  not  be  the  basis  for  any  action 
in  the  proceeding. 


Practice  and  Procedure— Issues— Legal  and  Financial  Qualifications 
(Charles  Wilbur  Lamar,  Jr.,  5  R.R.  717). 

The  application  of  Supreme  Broadcasting  System,  Inc.,  for  improve¬ 
ment  of  facilities  was  set  for  consolidated  hearing  on  issues,  among 
others,  as  to  its  legal  and  financial  qualifications.  Applicant  requested 
that  these  issues  be  deleted,  pointing  out  that  it  was  the  licensee  of 
an  AM  station  and  permittee  of  an  FM  station,  that  the  only  expense 
involved  would  be  the  purchase  of  new  crystals  and  legal  and  engineer¬ 
ing  expense,  that  operating  costs  would  not  be  increased  under  the 
proposed  operation,  and  that  it  had  ample  funds  to  purchase  the 
crystals.  Another  applicant  opposed  deletion.  The  Commission  held 
that  since  it  had  at  no  time  determined  the  financial  qualifications  of 
petitioner  to  construct  and  operate  its  station  as  propos^,  the  issue  as 
to  financial  qualifications  should  be  left  in  the  case.  However,  it  is 
not  Commission  practice  to  include  an  issue  with  respect  to  legal  quali¬ 
fications  of  existing  licensees  or  permittees  unless  there  is  some  reason 
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to  doubt  such  qualifications.  This  is  not  a  matter  of  comparative  con¬ 
sideration  and  if  the  Commission  has  previously  found  an  applicant 
legally  qualified  it  will  not  go  into  the  question  again  on  request  of  a 
competitive  applicant  in  the  absence  of  a  showing  of  facts  sufficient 
to  raise  a  question  whether  the  applicant  is  in  fact  legally  qualified. 


Practice  and  Procedure— Issues— Program  Plans  (Wooster  Republican 
Printing  Co.,  5  R.R.  637). 

The  Wooster  Republican’s  application  for  modification  of  license 
was  set  down  for  hearing  and  two  adjacent  channel  stations  made 
parties.  Applicant  petitioned  for  enlargement  of  the  issues  to  permit  it 
to  introduce  evidence  concerning  its  proposed  program  plans.  The 
petition  was  not  opposed  and  the  Commission  granted  it,  but  of  its 
own  motion  it  added  an  issue  as  to  the  type  and  character  of  program 
service  rendered  by  the  other  two  stations.  The  latter  then  petitioned 
that  this  issue  be  deleted,  alleging  that  thev  had  been  taken  by  sur¬ 
prise  and  could  not  prepare  evidence  on  their  programming  in  time 
for  the  hearing  and  contending  that  the  issue  should  not  be  in  the  case 
in  any  event.  The  Commission  denied  the  petition,  stating  that  appli¬ 
cant’s  showing  as  to  program  plans  would  be  of  little  assistance  to  the 
Commission  in  the  aosence  of  any  evidence  concerning  the  program 
service  provided  by  the  other  stations.  Since  adjacent  channel  opera¬ 
tion  was  involved  the  interference  areas,  if  any,  would  be  areas  where 
the  service  provided  by  the  Wooster  station  would  supplant  that  of  the 
other  stations,  rather  than  areas  where  the  population  would  be  de¬ 
prived  of  service  from  either  station.  Petitioners  had  had  ample  time 
to  prepare  for  the  hearing,  which  had  been  twice  postponed,  and  they 
could  ask  for  a  further  continuance. 

Only  three  members  of  the  Commission  participated  in  this  de¬ 
cision.  ^ 


Radio  Stations— Transfer  of  Control— Lease  (The  Yankee  Network, 
Inc.) 

The  Commission  has  approved  a  lease  arrangement  between  the 
Yankee  Network  and  Radio  Enterprises,  Inc.,  which  eliminates  the  pro¬ 
vision  for  an  adjustable  rental  depending  upon  gross  income  which  the 
Commission  had  found  objectionable  in  disapproving  the  original  lease 
arrangement  (10  F.C.Bar  J.  114).  The  new  agreement  provides  that 
the  transferee.  Radio  Enterprises,  Inc.,  will  pay  an  annual  fixed  rental 
for  the  equipment  used  and  useful  in  the  operation  of  the  two  stations 


‘  See  p.  162,  infra. 
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involved.  The  payment  of  this  sum  gives  Radio  Enterprises  the  use  of 
the  necessary  technical  equipment  and  office  furniture,  studio  space, 
transmitter  sites,  and  transcription  libraries.  The  lease  is  for  a  three- 
year  period  with  an  option  in  Yankee  Network  to  extend  it  for  two  ad¬ 
ditional  periods  of  three  years  each.  The  lessee  may,  however,  termi¬ 
nate  the  lease  at  any  time  after  six  years  upon  notice  to  Yankee  Network 
and  payment  of  a  lump  sum,  upon  which  the  lessee  will  receive  title 
free  and  clear  to  all  the  equipment  used  in  the  operation  of  the  stations 
and  will  receive  an  assignment  of  the  lease  agreement  for  the  studio 
space  used. 


Practice  and  Procedure— Quorum  of  the  Commission— Board  of 
Commissioners  (Twin  Cities  Broadcasting  Corp.,  5  R.R.  610). 

In  three  instances  during  August  and  September,  1949,  the  Com¬ 
mission  disposed  of  petitions  by  Memorandum  Opinion  and  Order  with 
four  members  of  the  Commission  not  participating.^  In  one  of  these 
cases  a  petition  for  reconsideration  was  filed  on  the  ground  that  the 
order,  having  been  adopted  by  less  than  a  quorum  of  tne  Commission, 
was  void  and  should  be  set  aside.  The  (Commission,  four  members 
participating,  rejected  this  argument,  stating  that  “the  order  .  .  .  was 
promulgated  by  a  Board  of  Commissioners.  Section  5(e)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  authorizes  the  Commission  to 
refer  matters  of  the  type  under  consideration  there*^  to  a  board.  Sec¬ 
tions  0.105  and  0.106  of  our  Rules  provide  for  the  setting  up  of  a  Board 
of  Commissioners  and  detail  the  matters  which  may  be  considered.  No 
allegation  is  made  in  the  petition  that  the  Board  which  issued  the  order 
.  .  .  was  not  properly  constituted.  Hence,  there  is  no  substance  to  the 
contention  of  petitioner  that  the  order  is  illegal.”  However,  taking  the 
petition  as  one  for  reconsideration  by  the  Commission  of  the  action 
taken  by  the  board,  the  petition  was  denied  and  the  board’s  opinion  and 
order  adopted. 

Section  5(e)  of  the  Act  provides  that  the  Commission  may  assign 
or  refer  “any  portion  of  its  work,  business,  or  functions  ...  to  an  tndi- 
vidual  commissioner,  or  to  a  board  composed  of  an  employee  or  em¬ 
ployees  of  the  Commission  .  .  .”  provided  that  this  authority  shall  not 
extend  to  “contested  proceedings  involving  the  taking  of  testimony  at 
public  hearings”  except  with  consent  of  the  parties.  This  subsection 
is  to  be  distinguished  from  the  provisions  for  divisions  of  the  Com- 

*Twin  Cities  Broadcasting  Corp.,  5  R.R.  602,  (petition  for  reconsideration 
of  a  grant  of  an  application);  Wooster  Republican  Printing  Co.,  5  R.R.  637,  noted 
supra,  p.  161  (petition  for  deletion  of  an  issue);  John  M.  Norris,  5  R.R.  697,  noted 
inria,  p.  163  (petition  for  removal  of  application  from  the  pending  file  and  for 
amendment  of  rules). 

*  See  n.  2,  supra. 
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mission  in  Section  5(a),  (b),  (c)  of  the  Act.  The  Commission’s  Rules, 
however,  provide  that  “Whenever  the  Chairman  or  Acting  Chairman 
of  the  Commission  determines  that  a  quorum  of  the  Commission  is  not 
present  or  able  to  act,  he  may  convene  a  Board  of  Commissioners.  .  .  . 
The  Board  shall  be  composed  of  all  Commissioners  present  and  able 
to  act.”  (§0.105).  “Such  Board  of  Commissioners  is  authorized  to  act 
with  respect  to  all  work,  business,  or  functions  of  the  .  .  .  Commission 
arising  under  the  Communications  Act  of  1934,  as  amended,  except  that 
portion  of  the  work,  business,  or  functions  of  the  .  .  .  Commission 
specifically  delegated  to  individual  Commissioners  or  employees.  This 
authority  shall  not  extend  .  .  .  without  consent  of  the  parties  thereto, 
...  to  final  action  in  contested  proceedings  involving  the  taking  of  testi¬ 
mony  at  public  hearings.  .  .  .”  (§0.106).  Section  4(h)  of  the  Act  pro¬ 
vides  that  “Four  members  of  the  Commission  shall  constitute  a  quorum 
thereof.” 


Radio  Stations— Assignment  of  Class  ll-B  Stations  on  Clear  Channels 
(John  M.  Norris,  5  R.R.  697). 

The  frequency  940  kc  is  listed  in  Section  3.25(b)  of  the  Commis¬ 
sion’s  Rules  as  available  for  assignment  to  Class  1  and  Class  II  stations 
in  the  United  States.  During  the  pendency  of  the  Daytime  Sky  wave 
Proceeding  applications  for  daytime  or  limited  time  facilities  on  this 
and  the  other  frequencies  listed  in  Section  3.25  have  been  placed  in 
the  pending  file.  Petitioner,  an  applicant  for  daytime  use  of  940  kc, 
alleged  that  listing  940  kc  as  availaole  for  assignment  to  Class  I  stations 
in  Ae  United  States  was  a  violation  of  the  North  American  Regional 
Broadcasting  Agreement  and  that  existing  foreign  and  domestic  assign¬ 
ments  on  940  kc  were  such  that  it  was  impossmle  to  give  any  United 
States  station  on  that  channel  the  protection  required  to  be  accorded 
Class  I-B  stations.  Petitioner  interpreted  NARBA  to  mean  that,  except 
upon  the  happening  of  certain  specified  contingencies,  a  country  may 
assign  Class  I-B  stations  only  on  those  I-B  channels  to  which  it  has 
been  given  priority  of  use.  The  Commission  rejected  this  argument. 
Taking  the  Agreement  as  a  whole,  it  contemplates  the  assignment  of 
Class  I-B  stations  by  any  country  on  any  clear  channel  provided  that 
protection  is  given  in  accordance  with  the  terms  of  the  Agreement  to  the 
Class  I-B  stations  given  priority  on  the  channel.  The  Commission  has 
consistently  assigned  940,  1550,  and  1560  kc— clear  channels  assigned 
for  priority  of  use  by  stations  in  foreign  countries— for  use  by  Class  I 
stations.  It  has  also  assigned  many  Class  II  stations  on  the  clear 
channels  assigned  for  priority  of  use  by  Class  II  stations  in  other  coun¬ 
tries. 

This  decision  was  participated  in  by  only  three  Commissioners.'* 


See  p.  162,  supra. 
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Radio  Stations— Unlicensed  Operation— Order  to  Cease  Operation 
(Grand  Canyon  Broadcasting  Co.,  Docket  No.  9462). 

On  August  18  the  Commission  “directed  KWRZ  to  cease  operations 
by  September  15,  1949,  on  basis  of  information  that  James  L.  Stapleton, 
Duard  K.  Nowlin,  and  Jesse  M.  Neil,  Jr.,  have  unlawfully  transferred 
KWRZ  to  Agnes  McGillvra,  and  latter’s  current  and  continued  opera¬ 
tion  of  that  station  constitutes  unlicensed  and  illegal  broadcasting” 
(Broadcast  Actions  Report  No.  1538,  August  19,  1949).  The  Commis¬ 
sion’s  action  was  based  chiefly  on  a  letter  from  Mrs.  McGillvra  in  which 
she  stated,  among  other  things,  that  she  had  been  and  was  in  complete 
control  of  the  station  and  of  its  policies.  It  was  subsequently  set  aside 
and  a  standard  order  of  revocation  issued,  with  opportunity  for  the 
licensee  to  apply  for  a  hearing,  after  Mr.  Stapleton  had  informed  the 
Commission  that  Mrs.  McGillvra’s  statements  were  untrue,  that  the 
licensees  had  retained  control  of  the  station  and  that  Mrs.  McGillvra’s 
connection  with  it  was  to  be  terminated  (5  R.R.  747). 

The  Communications  Act  gives  no  express  authority  to  the  Com¬ 
mission  to  “direct  a  station  to  cease  operations.”  The  Commission’s 
theory  in  proceeding  as  it  did  apparently  was  that  an  order  of  revoca¬ 
tion  of  license  would  be  futile  if  the  station  was  being  operated  other¬ 
wise  than  under  the  license.  The  Commission  has  no  direct  authority 
over  non-licensees,  but  it  can  file  suit  for  an  injunction  under  Section 
401  or  request  institution  of  criminal  proceedings  under  Section  501, 
All  that  an  order  to  cease  operations  really  amounts  to  is  a  notice  to 
the  person  operating  the  station  to  discontinue  the  unlicensed  operation 
or  face  suit  or  prosecution.  The  28  days’  grace  given  the  station  in 
the  instant  case,  while  inconsistent  with  the  allegation  that  the  station 
was  being  illegally  operated,  was  apparently  due  to  doubt  on  the 
part  of  the  Commission  as  to  whether  or  not  the  allegation  was  ac¬ 
curate,  as  indicated  by  its  subsequent  action. 


Reserve-Time  Contracts— Failure  to  Agree  on  Modification  of 
Contract  (James  A.  Noe,  5  R.R.  749). 

The  Commission’s  recently  adopted  rules  on  reserve-time  contracts 
raise  some  interesting  problems  as  to  what  happens  when  the  licensee 
and  the  other  party  to  the  contract  fail  to  agree  on  a  modification  there¬ 
of.  In  the  instant  case  an  application  for  improvement  of  facilities  had 
been  granted  on  condition  that  the  applicant  comply  with  the  pro¬ 
visions  of  Section  3.109  of  the  Rules  with  respect  to  an  existing  contract 
between  the  applicant  and  a  church,  former  owner  of  the  station,  giv¬ 
ing  the  church  radio  time  for  the  broadcast  of  its  services  for  a  period 
of  99  years.  However,  the  parties  were  unable  to  reach  an  agreement 
as  to  modification  of  the  contract.  Applicant  notified  the  church  that 
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he  would  not  recognize  any  obligation  to  it  not  in  conformity  with  the 
Commission’s  Rules  and  that  he  would  undertake  in  the  future  to  pro¬ 
vide  it  with  broadcast  time  only  under  certain  enumerated  terms  and 
conditions,  which  were  in  accord  with  the  requirements  of  Section  3.109.^ 
He  also  advised  the  Commission  that  he  would  continue  his  efforts 
to  reach  an  understanding  with  the  church,  would  continue  to  broad¬ 
cast  the  church’s  Sunday  morning  program  under  the  existing  contract 
until  1964  insofar  as  this  performance  would  be  in  compliance  with 
Section  3.109,  and  that  in  the  event  of  termination  for  substantial  cause 
before  that  date  he  would  pay  the  church  an  amount  equal  to  the  total 
value,  properly  discounted,  of  the  remaining  time  reserved  to  the  church 
under  the  moidified  contract  [sic]  at  the  men  current  card  rate.  'The 
Commission  ordered  issuance  of  a  construction  permit,  noting  “that 
the  provisions  of  Section  3.109  . .  .  are  not  intended  to  nullify  any  private 
rights  of  parties  to  existing  reserve  time  contracts  to  the  extent  that  the 
recognition  of  such  rights  is  not  inconsistent  with  the  Rule,  but  rather 
permit  the  parties  to  seek  whatever  relief  which  may  be  available,  under 
appropriate  State  law,  to  secure  readjustment  of  the  equities  of  the 
parties.” 


Theater  Television— Special  Temporary  Authorization  (Comerford- 
Publix  Theatre  Corp.) 

Comerford-Publix  Theatre  Corporation  of  Scranton,  Pennsylvania, 
on  September  30  requested  special  temporary  authorization  to  pick  up 
the  World  Series  television  broadcasts  from  the  FM  station  operated 
by  the  Scranton  Times  and  relay  them  to  a  theater  in  Scranton.  The 
frequency  6962.5  was  involved.  On  October  3  the  Commission  by  letter 
denied  the  request  on  two  grounds.  The  first  was  that  the  6875-7050 
me  band  had  been  allocated  to  Television  Pickup  and  Television  STL 
and  not  to  the  use  requested.  The  use  requested  was  not  consistent 
with  the  rules  proposed  in  Docket  No.  9363  nor  with  the  Commission’s 
Report  of  February  20,  1948  (1  R.R.  f  91:12).  Various  organizations  had 
fil^  petitions  for  institution  of  rule-making  proceedings  looking  toward 
establishment  of  a  theater  television  service  and  allocation  of  frequencies 
to  such  a  service,  but  these  had  not  yet  been  acted  upon.  The  second 
reason  for  the  denial  was  that  applicant  was  a  subsidiary  of  Paramount 
Pictures,  whose  qualifications  to  become  a  licensee  in  the  hght  of  the 

‘The  rule  provides  for  modification  of  outstanding  contracts  to  provide  for 
a  maximum  limitation  of  the  time  subject  to  reservation  of  12  hours  per  week 
and  four  hours  on  any  given  day;  a  right  in  the  licensee  to  reject  or  refuse  unsatis¬ 
factory  or  unsuitable  proCTams  or  to  substitute  programs;  a  prohibition  against 
resale  or  reassignment  of  the  time  reserved;  an  express  negation  of  any  right  with 
respect  to  reversion  or  reassignment  of  the  license;  a  definite  expiration  date  not 
later  than  February  15,  1964,  and  a  provision  for  termination  of  the  contract  at 
an  earlier  date. 
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decision  in  United  States  v.  Paramount  Pictures,  Inc.,  334  U.S.  131, 
had  not  been  determined.  Applicant  renewed  its  request  by  a  letter 
dated  the  same  day.  It  was  pointed  out  that  applicant  had  leased  the 
transmitting  equipment  and  tneater  projection  equipment  at  consider¬ 
able  expense  for  the  sole  purpose  of  demonstrating  theater  projection 
of  the  World  Series;  that  the  Commission  had  authorized  the  use  of 
similar  equipment  of  appUcant  at  the  time  of  the  1948  Series  for  the 
purpose  of  demonstrating  the  potentialities  of  theater  television  to  the¬ 
ater  executives,  and  that  applicant  had  relied  on  this;  that  the  Commis¬ 
sion  had  authorized  the  Scranton  Times  to  utilize  identical  television 
pick-up  equipment  for  the  purpose  of  broadcasting  the  World  Series 
and  other  events  to  the  Aimory  in  Scranton;  that  theater  television 
of  the  World  Series  was  being  broadcast  in  Brooklyn  by  the  use  of 
the  coaxial  cable  without  the  need  for  Commission  authorization,  and 
that  applicant  should  have  an  equal  opportunity  to  experiment  with 
theater  television;  that  no  harm  would  oe  done  to  anyone  by  the  au¬ 
thorization;  that  the  Commission  had  granted  similar  use  of  such  fre¬ 
quencies  for  the  pick-up  of  television  signals;  and  that  applicant  was  in 
fact  not  associated  witn  Paramount  Pictures.  It  was  alleged  that  the 
showing  of  the  World  Series  was  not  a  commercial  undertaking  but 
would  in  fact  result  in  a  financial  loss  to  applicant.  On  October  4  the 
Commission  by  telegram  granted  the  application  upon  reconsideration. 
Subsequently,  however,  the  Commission  announced  that  it  would  not 
grant  any  new  authorizations  for  point-to-point  television  relays  for  the 

fmrpose  of  exhibition  or  demonstration  of  television  programs,  including 
arge  scale  theater  television.  The  Commission’s  previous  grants  of 
requests  for  relay  facilities  were  explained  as  having  been  made  because 
the  applicants,  due  to  a  “misunderstanding  of  Commission  policy  in  this 
respect,”  had  consummated  arrangements  and  made  commitments  prior 
to  filing  their  requests.  To  continue  to  grant  new  theater  television 
authorizations  before  a  final  decision  is  reached  on  whether  or  not  to 
establish  a  theater  television  service  “might  be  misleading  to  the  public 
and  to  persons  contemplating  investment  in  the  proposed  service.”  Con¬ 
struction  permits  for  experimental  television  stations  will  continue  to  be 
granted  under  Part  4  of  the  Rules. 


ACTION  IN  CASES  PREVIOUSLY  NOTED 

•  The  Commission  on  September  8  canceled  the  construction  permit 
of  Television  Station  KRTV  on  advice  from  the  permittee  that  it  was 
unable  to  comply  with  the  condition  that  the  Minnesota  Tribune  Com¬ 
pany  dispose  of  all  of  its  stock  interest  in  the  permittee’s  parent  cor¬ 
poration  or  in  another  corporation  also  holding  a  construction  permit 
for  a  television  station  in  Minneapolis.  The  Commission’s  decision 
was  digested  in  10  F.C.Bar  J.  31. 
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Cases  Pending  in  the  Courts 

Anti-Trust  Laws— Attempt  by  Newspaper  to  Destroy  Competition 
of  Radio  Station  (United  States  v.  Lorain  Journal  Co.,  Civil  No. 
26823,  N.D.Ohio). 

In  denying  the  applications  of  the  Mansfield  Journal  Company  and 
the  commonly  owned  Lorain  Journal  Company  for  radio  station  licenses 
the  Commission  found  that  the  companies  were  disqualified  to  become 
licensees  because  of  practices  whicn  the  Commission  found  they  had 
engaged  in  in  connection  with  publication  of  their  newspapers.  The 
present  civil  action  under  the  anti-trust  laws,  brought  against  the  Lorain 
Journal  Company,  its  two  controlling  stockholders,  officers  and  directors 
and  its  editor  and  business  manager,  is  based  upon  the  same  general 
set  of  circumstances.  Defendants  are  alleged  to  have  engaged  in  a 
combination  and  conspiracy  in  restraint  of  interstate  trade  and  com¬ 
merce  in  news  and  advertising,  supphes,  and  nationally  advertised  prod¬ 
ucts  and  in  a  combination  and  conspiracy  to  monopolize  and  in  an  at¬ 
tempt  to  monopolize  such  trade  and  commerce.  The  overt  acts  alleged 
include  attempts  to  purchase  the  company  operating  the  only  radio 
stations  in  Lorain,  Ohio;  threatening  to  refuse,  and  refusing  to  publish 
advertisements  by  persons  who  advertise  or  propose  to  advertise  over 
the  radio  stations;  and  attempting  to  induce  employees  of  the  radio  sta¬ 
tions  to  leave  their  employment.  An  injunction  is  sought. 


Contracts— Employment  of  Professional  Entertainer— Injunctive 
Relief  against  Termination  (Zins  v.  Banks  Independent  Broadcasting 
Co.,  Inc.,  U.S.  Dist.  Ct.,  District  of  Columbia,  Civil  Action  No. 
4011-49). 

Plaintiff,  a  radio  entertainer  and  “disc  jockey”  known  profession¬ 
ally  as  Les  Sand,  brought  this  action  to  restrain  defendants  from  ter¬ 
minating  his  employment  with  Radio  Station  WINX.  The  complaint 
alleged  that  plaintiff  had  been  engaged  by  the  individual  defendants, 
whose  acquisition  of  WINX  was  then  pending  approval  by  the  Commis¬ 
sion,  to  broadcast  his  “Sand  Man”  program  two  hours  each  evening 
except) Sunday.  The  contract  was  to  run  for  at  least  a  year  and  plain¬ 
tiff  was  to  be  compensated  at  the  rate  of  $1.50  for  each  spot  announce¬ 
ment  and  was  to  be  allowed  additional  time  if  the  number  of  adver¬ 
tisers  justified  it.  Plaintiff  alleged  that  defendants  had  not  given  him 
a  written  contract,  assigning  as  a  reason  that  F.C.C.  approval  had  to  be 
obtained.  The  show  went  on  the  air  on  May  9,  1949,  with  about  thirty 
sponsors  and,  allegedly  because  of  plaintiffs  unusual  talents  and  abili- 
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ties,  shortly  had  approximately  100  advertisers.  On  September  8  plain¬ 
tiff  was  notified  by  defendant  that  his  services  were  oeing  dispensed 
with  as  of  September  24  because  the  program  was  “feasibly  uneco¬ 
nomical.”  According  to  plaintiff,  the  program  was  in  fact  a  profitable 
one  and  defendant’s  real  motive  in  discharging  him  was  to  attempt  to 
continue  the  program  at  lower  cost  by  using  regular  station  an¬ 
nouncers.  Plaintiff  also  alleged  that  defendants  had  been  diverting 
potential  advertisers  from  the  “Sand  Man”  to  other  programs  on  the 
station  and  had  reduced  the  time  allowed  to  plaintiff.  Plaintiff  alleged 
that  he  was  a  skilled  and  talented  radio  performer,  popular  with  the 
listening  audience  in  and  around  the  District  of  Columbia;  that  if 
he  were  taken  off  the  air  even  for  a  short  time,  his  professional  stand¬ 
ing  and  reputation  in  the  industry  and  in  his  profession  would  suffer 
and  his  present  and  future  career  as  a  radio  performer  be  endangered, 
to  his  immediate  and  irreparable  loss  and  damage  which  money  damages 
would  not  adequately  compensate;  and  that  his  present  and  future  earn¬ 
ing  power  would  similarly  be  affected. 

Plaintiff  requested  that  the  court  require  defendants  to  withdraw 
their  dismissal  notice  and  enjoin  defendants  from  discharging  plaintiff 
and  preventing  him  from  continuing  with  his  program,  and  also  asked 
other  rehef,  or  in  the  alternative  damages  of  $100,000. 

The  suit  represents  a  novel  extension  of  the  principles  of  equity. 
As  far  as  is  known,  a  parallel  case  has  never  arisen,  although  there 
are  some  cases  which  hold  that  an  employee  who  has  an  agency  coupled 
with  an  interest  may  obtain  equitable  relief  against  termination  of  his 
employment.  In  the  famous  case  of  Lumley  v.  Wagner,^  however,  it 
was  recognized  that  equitable  principles  could  be  applied  to  employ¬ 
ment  contracts  in  appropriate  circumstances.  The  principle  of  that  case 
is  that  where  unique  services  are  involved  the  court  will  in  a  proper 
case  enforce  the  negative  provisions  of  the  contract  at  the  suit  of  the 
employer,  and  prevent  the  employee  from  rendering  services  for  any¬ 
one  else.  That  case  was  a  new  departure  and  plaintiffs  theory  ap¬ 
parently  is  that  a  similar  step  foiward  should  be  made  in  his  case  by 
granting  him  equitable  relief  against  the  termination  of  his  employment. 
It  would  be  difficult  for  plaintiff  to  prove  damages  at  law,  since  such 
damages  would  be  largely  speculative.  It  can  also  be  argued  that  the 
remedy  at  law  would  not  be  of  the  same  dignity  as  the  remedy  in  equity. 
According  to  the  complaint,  to  take  plaintiff  off  the  air  at  the  par¬ 
ticular  stage  of  his  career,  when  he  is  on  the  way  up  but  not  yet  at 
the  top,  may  damage  him  irreparably  in  his  profession,  and  equity 
should  therefore  intervene  to  prevent  this  and  to  hold  defendants  to 
their  contract. 


*  1  De  Gex,  M.  &  G.  604. 
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The  case  was  argued  in  the  latter  part  of  September  on  motion  for 
a  prehminary  injunction,  after  the  court  had  granted  a  temporary  re¬ 
straining  order  Keeping  Sand  on  the  air  for  several  additional  days. 
Defendant  denied  that  Sand  had  been  engaged  on  other  than  a  week- 
to-week  basis  or  that  he  was  personally  responsible  for  the  increase  in 
advertising  over  the  program.  Defendant  argued  that  the  court  could 
not  direct  the  station  to  carry  a  particular  program,  and  said  that  some 
of  Sand’s  time  had  been  taken  from  him  for  public  service  programs. 
Judge  Goldsborough  denied  the  preliminary  injunction,  saying  that  he 
could  not  require  an  employer  to  keep  an  employee.  The  case  has  not 
yet  come  to  trial  on  the  merits. 


ACTION  IN  CASES  PREVIOUSLY  NOTED 

•  The  counterclaim  interposed  by  the  defendant  in  SESAC,  Inc.  v.  Black 
Hills  Broadcast  Company  of  Rapid  City,  10  F.C.Bar  |.  118,  has  been 
withdrawn,  and  the  matter  settled  by  stipulation. 

•  Rehearing  has  been  denied  in  Sky  Way  Broadcasting  Corp.  v.  F.C.C., 
10  F.C.Bar  J.  121. 
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Proceedings  Pending  Before  the  Commission 

Advertising  of  Alcoholic  Beverages— Allowance  of  Time  for 
Temperance  Broadcasts  (Petition  of  Temperance  League  of 
America). 

In  a  letter  to  Senator  Johnson  of  Colorado,  made  public  August 
15,  1949  (  5  R.R.  593),  the  Commission  expressed  the  view  that  adver¬ 
tising  of  alcoholic  beverages  over  the  radio  in  localities  and  states  where 
the  sale  of  such  beverages  is  prohibited  by  statute  is  not  in  the  public 
interest,  may  constitute  a  “controversial  issue”  even  though  only  com¬ 
mercial  advertising  is  involved,  and  may  obligate  the  station  to  make 
time  available  for  broadcasts  by  groups  favoring  temperance  and  ab¬ 
stinence.  Two  months  later  the  Temperance  League  of  America  (suc¬ 
cessor  to  the  Anti-Saloon  League)  filed  a  complaint  with  the  Commis¬ 
sion  against  WHAS,  Louisville.  The  station’s  primary  coverage  area 
includes  almost  all  of  Kentucky.  Ninety-three  or  Kentucky’s  120  coun¬ 
ties,  in  which  60  per  cent  of  all  Kentuckians  reside,  are  “dry”  by  local 
option.  WHAS,  however,  according  to  the  complaint,  carries  an  hour 
and  a  half  daily  of  programs  sponsored  by  a  beer  company,  but  refuses 
to  make  time  available  to  the  petitioner  for  broadcasts  favoring  absti¬ 
nence  on  either  a  sustaining  or  a  commercial  basis.  Because  of  this  it 
is  alleged  that  the  station  is  not  operating  in  the  public  interest;  indeed, 
the  .complaint  intimates,  although  it  is  not  entirely  clear,  that  the  mere 
advertising  of  liquor  in  “areas  where  the  people  through  democratic 
processes  refuse  to  permit  the  advertised  product  to  be  sold”  is  in  itself 
not  in  the  public  interest,  especially  in  view  of  the  exceptional  constitu¬ 
tional  status  of  liquor  under  the  21st  Amendment. 

WHAS  in  its  motion  to  dismiss  the  complaint  denies  that  the  League 
had  made  any  requests  for  time.  It  is  stated  that  the  Rev.  Sam  Morris, 
a  well-known  prohibitionist  (see  3  R.R.  154;  4  R.R.  885,  9  F.C.Bar  J.  151) 
and  associated  with  the  League,  had  made  such  a  request  but  had  been 
denied  because  he  proposed  to  solicit  donations,  to  urge  prohibition  and 
to  give  his  message  a  “religious  treatment.”  The  sale  of  time  to  the 
Rev.  Mr.  Morris  for  a  program  of  this  nature,  WHAS  concluded,  would 
not  contribute  to  a  well-balanced  program  schedule,  would  be  incon¬ 
sistent  with  “basic  operating  policies,”  and  would  not  serve  the  public 
interest.  An  offer  of  sustaining  time  to  Mr.  Morris  was  said  to  have 
been  refused.  WHAS  also  stated  that  its  primary  coverage  area  included 
more  persons  in  “wet”  areas  in  Kentucky  than  in  “dry.” 

Radio  Programs— Religious  Broadcasts— Anti-Semitic  Statements 
(In  the  Matter  of  Mordecai  F.  Ham;  Petition  of  Emmanuel  Lewis). 

Judge  Emmanuel  Lewis,  a  citizen  of  Georgia,  filed  a  complaint 
with  the  Commission  concerning  the  activities  of  Mordecai  F.  Ham,  a 
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radio  evangelist  claimed  to  be  broadcasting  over  32  southern  and  south¬ 
western  radio  stations.  The  complaint  details  anti-Semitic  remarks 
said  to  have  been  made  by  Ham  over  the  radio  and  elsewhere.  While 
recognizing  that  the  Commission  does  not  superintend  the  activities  of 
individuals  who  broadcast  over  radio  stations,  the  petitioner  feels  that 
the  Commission  should  take  action  on  the  theory  that  radio  stations 
carrying  Ham’s  “hate-filled  broadcasts”  to  that  extent  are  not  acting  in 
the  public  interest.  While  petitioner  is  reluctant  to  protest  against  the 
abuse  and  misuse  even  of  radio  speech,  he  is  convinced  that  it  is  im¬ 
possible  to  have  a  free  contest  of  speech  and  ideas  with  “professional 
hatemongers”  over  the  limited  channels  of  radio  communication. 


Religious  Broadcasters— Authorization  of  Low-Power  Non-Com¬ 
mercial  Religious  Broadcast  Stations  (Joint  Petition  of  Radio 
Commission  of  Southern  Baptist  Convention  and  Executive  Board 
of  the  Baptist  General  Convention  of  Texas,  Docket  No.  9470). 

The  Commission  on  October  3  issued  a  notice  of  oral  argument  in 
the  above-entitled  matter.  The  joint  petition  had  been  filed  on  January 
15,  1949.  It  requested  the  institution  of  rule-making  proceedings  de¬ 
signed  to  make  available  to  recognized  religious  groups  of  all  faiths 
low  powered  non-commercial  FM  facilities.  Such  operation  was  felt 
to  be  the  only  feasible  broadcast  operation  for  extensive  use  by 
churches  because  of  the  scarcity  of  AM  channels  and  the  high  cost  of 
operation  on  high  power  FM  facilities;  10-watt  operation  would  ordi¬ 
narily  be  adequate  to  serve  the  purposes  of  the  individual  churches, 
and  would  involve  a  minimum  of  expense.  The  petition  details  the 
many  ways  in  which  church-operated  stations  would  contribute  to  the 
public  interest;  while  commercial  broadcast  stations  have  been  co-op¬ 
erative  in  making  their  facilities  available  for  religious  broadcasts,  they 
cannot  afford  to  give  religious  organizations  the  amount  of  time  which 
they  could  effectively  utilize. 

The  petition  suggests  that  it  would  be  most  feasible  to  utilize  the 
non-commercial  educational  band,  88  to  92  me,  for  the  purpose  sug¬ 
gested.  The  use  of  the  band  by  educational  institutions  is  claimed  to 
have  been  negligible.  While  the  Commission  has  been  zealous  in  ad¬ 
vancing  the  interests  of  educational  groups,  it  has  construed  the  term 
“educational”  in  its  rules  in  a  narrow  sense  which  precludes  religious 
institutions  from  obtaining  facilities  under  these  rules.  Many  “educa¬ 
tional”  programs  would  in  fact  be  broadcast  over  the  proposed  religious 
stations.  Religious  institutions,  it  is  argued,  should  be  given  equal 
treatment  with  educational  institutions. 

The  petition  concedes  that  the  Commission  might  be  faced  with 
difficult  problems  in  determining  whether  or  not  an  applicant  for  a 
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religious  station  would  be  entitled  to  a  grant,  but  contends  that  this 
is  not  a  reason  for  refusing  to  authorize  such  stations  at  all.  The  Bureau 
of  Internal  Revenue  must  determine  whether  a  group  or  faith  is  a 
bona  fide  religious  organization,  as  must  state  tax  authorities.  In  any 
event,  the  limited  coverage  of  such  stations  and  their  non-commercial 
character  would  reduce  if  not  remove  any  likelihood  of  abuse  of  such 
facilities. 

The  multiple  ownership  rules  apparently  are  not  applicable  to 
grants  of  non-commercial  educational  FM  facilities  and  even  if  mul¬ 
tiple  ownership  problems  were  involved  they  should  be  solved  on  a 
case-to-case  basis.  The  various  Baptist  churches  and  organizations  are 
independent  entities  and  the  Commission  has  not  applied  its  rules  with 
reference  to  Class  B  stations  so  as  to  preclude  grants  to  numerous  or¬ 
ganizations  affiliated  with  the  Southern  Baptist  Convention,  even  where 
overlap  of  the  1  mv/m  contours  would  occur. 

The  Commission  set  the  petition  for  oral  argument  only  on  the  issues 

“1.  Whether  the  Commission  may,  consistently  with  the  provisions  of  the 
First  Amendment  of  the  Constitution  of  the  United  States,  establish  a 
specific  category  of  religious  broadcast  stations,”  and 

“2.  To  determine  whether,  in  the  light  of  the  showing  made  in  the  petition, 
the  public  interest,  convenience  and  necessity  would  be  served  by  the 
issuance  of  proposed  Rules  as  requested  in  the  petition.” 


Telegraph  Companies— Acceptance  and  Delivery  of  Overseas  and 
Foreign  Telegraph  Messages  (In  the  Matter  of  All  America  Cables 
and  Radio,  Inc.,  et  al..  Docket  No.  9433). 

All  America  Cables  and  Radio,  Inc.,  Commercial  Cable  Co.  and 
Mackay  Radio  and  Telegraph  Co.,  Inc.,  filed  new  and  revised  tariff 
schedules  to  become  effective  September  3.  Western  Union  requested 
suspension  of  the  new  tariffs  and  asked  for  a  hearing  thereon.  The 
tariffs  provided  that  overseas  telegraph  users  not  located  in  cities  in 
which  the  carriers  had  offices  might,  at  their  own  expense,  forward  out¬ 
bound  overseas  messages  to  the  carriers  by  telephone,  teletypewriter, 
or  otherwise,  and  that  overseas  inbound  messages  addressed  to  points  be¬ 
yond  the  cities  in  which  the  carriers  had  offices  would,  upon  specific 
request  of  the  addressee,  be  delivered  to  destination  by  telephone, 
teletypewriter,  or  otherwise,  at  the  expense  of  the  addressee.  The 
question  was  raised  whether  these  practices  and  regulations  were  just 
and  reasonable  in  the  light  of  the  decision  in  In  the  Matter  of  Globe 
Wireless,  Inc.,  9  F.C.C.  80,  in  which  the  Commission  found  similar 
pidc-up  and  delivery  practices  to  be  unnecessary  and  unreasonable  in 
view  of  the  establishment  of  through  routes  between  Globe  and  the 


Journal  of  the  Federal  Communications  Bar  Association  173 

domestic  telegraph  carriers;  also  whether  an  unjust  or  unreasonable  dis¬ 
crimination  in  barges  for  like  communication  services  was  involved 
inasmuch  as  higher  rates  might  be  charged  for  messages  destined  to 
non-gateway  points  than  to  gateway  cities.  The  Commission  on  its 
own  motion  ordered  a  hearing  and  investigation  and  suspended  the 
tariffs  until  December  3.  On  petition  of  the  respondents  the  Commis¬ 
sion  subsequently  ordered  a  further  inquiry  as  to  whether  other  car¬ 
riers  rendering  overseas  or  ship-shore  telegraph  service  were  engaged 
in  similar  practices,  the  lawfulness  thereof,  and  whether,  if  any  of  such 
carriers  had  engaged  in  such  acceptance  and  deUvery  practices  with¬ 
out  having  filed  appropriate  tariff  regulations  providing  therefor,  any 
violation  of  Section  203  of  the  Communications  Act  was  involved.  Some 
twenty-one  telegraph  carriers  were  made  parties  respondent,  including 
the  City  of  Baltimore,  Maryland. 


Telegraph  Companies— Transfer  of  Traffic  (Complaints  of 
Commercial  Pacific  Cable  Co.,  et  al.,  against  Western  Union 
Telegraph  Co.,  Docket  No.  9292). 

Western  Union  and  Tropical  Radio  Telegraph  Co.  agreed  that  West¬ 
ern  Union  would  transfer  to  Tropical  all  messages  originating  in  the 
United  States  and  specifically  routed  “via  Western  Union  Cable”  which 
were  destined  to  certain  Central  American  countries,  in  return  for  pay¬ 
ment  of  a  fixed  monthly  sum  by  Tropical.  The  two  companies  further 
agreed  to  exchange  messages  transiting  the  continental  United  States, 
i^ich  originated  in  or  were  destined  to  such  countries.  A  similar  agree¬ 
ment  was  made  with  Globe  Wireless,  Ltd.,  with  respect  to  certain 
transpacific  areas.  Other  carriers  filed  complaints,  alleging  that  the 
transfer  of  traffic  pursuant  to  these  agreements  was  in  violation  of  the 
“Formula”  under  Section  222(e)(1)  of  the  Communications  Act  (10 
F.C.C.  184)  and  of  Sections  201,  202,  and  203  of  the  Act,  and  contrary 
to  the  intent  and  purposes  of  Section  222.  The  complainants  requested 
an  immediate  suspension  of  operations  under  the  agreements,  and  that 
the  respondents  make  reparations  for  damages  alleged  to  have  been 
caused  the  complainants,  or  in  the  alternative  that  the  respondents  be 
ordered  to  show  cause  why  the  Commission  should  not  issue  a  special 
order  or  promulgate  rules  and  regulations  determining  and  prescribing 
that  the  practices  were  in  violation  of  the  Act.  The  respondents  moved 
for  dismissal  or,  failing  that,  that  the  inquiry  be  enlarged  to  include  an 
investigation  into  all  similar  existing  arrangements  for  the  exclusive 
transfer  of  traffic  between  the  various  international  telegraph  carriers. 
The  Commission  ordered  a  hearing.  It  held  that  it  could  not  order 
suspension  of  operations  in  advance  of  the  hearing  and  that,  since  the 
burden  of  proving  alleged  violations  was  on  the  complainants  and  the 
Commission  could  not  determine  from  the  pleadings  alone  that  the 
respondents  should  proceed  first  at  the  hearing  to  prove  the  legality  of 
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the  contracts,  an  order  to  show  cause  would  not  issue.  The  respondents’ 
request  for  enlargement  of  the  issues  was  denied  without  prejudice  to 
the  introduction  of  material,  relevant,  and  competent  evidence  with 
respect  to  similar  arrangements  between  other  international  telegraph 
carriers.  Respondents  were  ordered  to  keep  full  and  complete  records 
until  further  order. 


Theater  Television— Allocation  of  Facilities  (Petition  of  Theatre 
Owners  of  America). 

Theatre  Owners  of  America,  an  incorporated  association  of  motion 
picture  exhibitors,  petitioned  for  a  rule  making  proceeding  for  the  pur¬ 
pose  of  establishing  theater  television  rules  and  regulations.  The  peti¬ 
tion  sets  out  the  various  benefits  which  may  be  expected  to  result  from 
the  development  of  theater  television  and  which  indicate  that  its  es¬ 
tablishment  will  serve  the  public  interest,  convenience  and  necessity. 
Allocation  of  separate  channels  fof  use  of  theater  television  operators  is 
felt  to  be  necessary  since  neither  communications  common  carriers  nor 
use  of  the  coaxial  cable  is  advisable,  feasible,  or  practical.  A  hearing 
should  be  held  at  which  the  entire  industry  can  present  its  views. 
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Legislation 

Fair  Labor  Standards  Amendments  of  1949 

Two  amendments  to  the  Fair  Labor  Standards  Act  of  particular 
interest  to  radio  and  television  are  made  by  the  act  entitled  “Fair  Labor 
Standards  Amendments  of  1949,”  Public  Law  393,  signed  October  26 
and  effective  ninety  days  thereafter. 

By  Section  7(d) (3) (c^  of  the  Fair  Labor  Standards  Act,  as  amend¬ 
ed,  the  term  “regular  rates,  for  the  purpose  of  computing  overtime  pay, 
does  not  include  “sums  paid  in  recognition  of  services  performed  dur¬ 
ing  a  given  period  if  .  .  .  (c)  the  payments  are  talent  fees  (as  such 
talent  fees  are  defined  and  delimited  by  regulations  of  the  Administrator ) 
paid  to  performers,  including  announcers,  on  radio  and  television  pro¬ 
grams.”  Previously,  talent  fees  were  treated  as  wages  for  the  purpose 
of  computing  overtime  pay  and  attempts  by  AFRA  and  the  radio  net¬ 
works  to  have  the  Administrator  change  this  by  regulation  failed  be¬ 
cause  of  lack  of  power  on  the  part  of  the  Administrator. 

The  previous  exemption  from  the  child  labor  provisions  of  the  Act 
of  children  employed  as  actors  or  performers  in  motion  pictures  or 
theatrical  productions  has  been  broadened  to  include  also  “radio  or 
television  productions.” 

The  Act  makes  numerous  other  important  changes  of  general  ap¬ 
plicability. 


Pending  Bills  AfFecting  Radio 

H.R.  3905— On  September  22  Senator  Tobey  proposed  an  amend¬ 
ment  to  H.R.  3905,  a  bill  to  amend  the  Internal  Revenue  Code,  by  in¬ 
serting  an  amendment  to  Section  162(a)  of  the  Code  to  provide  that 
a  charitable  trust  should  lose  its  tax-free  status  if  it  controlled,  among 
other  things,  a  radio  or  television  station.  In  his  Press  Release  Senator 
Tobey  noted  that  the  R.F.C.  had  a  policy  of  not  exercising  its  lending 
powers  when  the  press  or  a  radio  broadcasting  station  was  involved,  a 
rule  “presumably  based  upon  a  sincere  desire  that  a  Government  agencv 
be  placed  above  suspicion  of  control  of  the  avenues  of  information.'’ 
This  policy,  he  thought,  should  apply  equally  to  the  Commissioner  of 
Internal  Revenue.  Furthermore,  he  said,  freedom  of  speech  and  of 
the  press  should  be  safeguarded  from  the  danger  of  competition  of 
charitable  trusts  operating  under  loosely-drawn  state  laws  pertaining 
to  the  powers  of  trustees. 

H.R.  5887  would  exempt  from  duty  “sound  recording  tape  of 
American  manufacture  on  which  news  or  special  events  have  been 
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transcribed  abroad  for  broadcast  use  by  United  States  radio  broadcast¬ 
ing  stations”  and  would  impose  a  tamf  at  the  rate  of  10  cents  per 
minute  of  running  time  on  sound  recording  tape  containing  other  pro¬ 
gram  material. 

H.R.  6111  would  amend  the  Federal  Alcohol  Administration  Act 
to  prohibit  the  use  of  radio  or  television  in  the  advertising  of  distilled 
spirits,  wines,  or  malt  beverages. 


Bar  Association  Notes 

Secretary  of  the  Navy  a  Member  of  the  Association 

Hon.  Francis  Patrick  Matthews,  Secretary  of  the  Navy,  is  a  member 
of  the  Federal  Communications  Bar  Association.  Mr.  Matthews,  an 
Omaha  attorney,  is  one  of  the  owners  of  Radio  Station  WOW  in  Omaha. 


New  Members  of  the  Association 

The  following  individuals  have  been  admitted  to  membership  in 
the  Association  since  publication  of  the  Ust  of  members  appearing  in 
10  F.C.Bar  J.  44: 

Bickford,  George  P.,  2800  Terminal  Tower,  Cleveland  13 
Cohen,  Wallace  M.,  1822  JefiFerson  Pi.,  N.W.,  D.C. 

FreehiU,  Joseph  H.,  1625  K.  St.,  N.W.,  D.C. 

Gassaway,  William  G.,  C.  &  P.  Telephone  Co.,  725  13th  St.,  N.W.,  D.C. 

Greeley,  James  E.,  407  Union  Trust  Bldg.,  D.C. 

Heame,  John  P.,  302  Central  Tower  Bldg.,  San  Francisco  3 
Hodson,  Robert  E.,  Ring  Bldg.,  N.W.,  D.C. 

Marku,  Novae  M.,  201  Commercial  Bldg.,  Canton,  Ohio 
Miller,  Reed,  1200  18th  St.,  N.W.,  D.C. 

Nourse,  George,  Jr.,  Columbia  Broadcasting  System,  485  Madison  Ave.,  N.Y. 
Redmond,  William  P.,  610  South  Broadway,  Los  Angeles 
Rosenman,  Samuel  I.,  165  Broadway,  N.Y. 

Salant,  Richard  S.,  165  Broadway,  N.Y. 

Struck,  William  L.,  512  Harries  Bldg.,  Dayton  2,  Ohio 
Wyatt,  Wilson  W.,  Marion  E.  Taylor  Bldg.,  Louisville,  Ky. 

Younger,  Donald,  Jr.,  1311  Pacific  Ave.,  Santa  Cruz,  Calif. 


